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CONDITIONAL SALE AGREEMENT, dated as of
May 1, 1971 between GeExerasr Erecreic Compaxy, a New
York corporation (hereinafter called General Electric),
GuxpersoN, Inc,, an Oregon corporation (hereinafter called
Gunderson), InteErNaTiONAL CarR Compaxy (Division of
Internalional Rameo, Ine.), an Illinois corporation (herein-
after called International Car), Pacrric Car Axp Fouxpry
Compaxy, a Washington corporation (hereinafter called
Pacific Car), Union Paciric Moror Freienir Corxpany, a
Nebraska corporation (hercinafter called Motor Freight),
Tue Darsy Propucers oF SteeL Prate Corroration, a Kan-
sa~ corporation (hereinafter called Darby) (the foregoing
companies being hereinafter ealled collectively the Manu-
tacturers or =xeverally, the Manufaclurer, or collectively or
severally called the Vendor as the context may require, all
as more particularly set forth in Artiele 27 hereof) and
Uintox Pacirie Rawroap Comrany, a Utah corporation
(hereinafter called the Company).

WaEreas, the Manufacturers have agreed to construect or
cause to be constructed and to sell and deliver to the Com-
pany and the Company has agreed to purchase, the new
and rchuili railroad equipment deseribed in Schedule A
altached hereto (hereinafter called the Equipment) ;

Now, THEREFORE, in consideration of the muiual prom-
ises, covenants and agreements hereinafter set forth, the
parties hercto do hereby agree as follows:

Articre 1. Construction and Sale. Pursuant to this
Agreement, each Manufacturer shall construet or cause fo
be constructed and shall sell and deliver to the Company
and the Company shall, subject to the provisions of this
Agreement, purchase from such Manufacturer and accept
delivery of and pay for (as hereinafter provided) the units
of the Eyuipment which are deseribed in Schedule A hereto
to be eonstructed by or for, and =old and delivercd, by the
Manufacturer, each unit of which will be construeted in
accordance with the specifications referred to in Schedule A
hereto and in aceordance with such modifications thereof
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as may have been agreed upon in writing by the Manu-
facturer and the Company (which specifications and modi-
fications, if any, are hercinafter called the Specifications).
Each Manufacturer agrees that the design, quality, and
component parts of the Equipment will conform, on the date
of completion of manufacture thereof, to all Department of
Transportation and Interstate Commerce Commission
requirements and specifications for new and rcbuilt equip-
ment and to all standards recommended by the Association
of Amecrican Railroads reasonably interprcted as being
applicable to new and rcbuilt railroad equipment of the
character of such units.

ArticLE 2. Delivery. Each Manufacturer will deliver
its units of the Equipment to the Company, freight charges
prepaid, at the point specified in, and in accordance with,
the delivery schedule set forth in Schedule A hereto, or at
such other point and time as the Manufacturer and the
Company may mutually agree upon.

The Manufacturer’s obligation as to time of delivery is
subject, however, to delays resulting from causes beyond
its reasonable control, including, but not limited to, acts
of God, acts of government such as embargoes, priorities
and allocations, war or war conditions, riot or civil com-
motion, sabotage, strikes, differences with workmen, acci-
dents, fire, flood, explosion, damage to plant, equipment or
facilities, or delays in receiving necessary materials or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Article
2 and except as hereinbelow provided, any Equipment not
delivered and accepted under this Agreement on or before
November 30, 1971 shall be excluded from this Agreement
and not included in the term ‘‘Equipmeni’’ as used in this
Agreement unless the Company, with the written consent
of the Manufacturer of such units and its assignee or suc-
cessor -assignee, in the event of an assignment or successive
assignments of this Agreement as contemplated in Article
15 hereof, shall elect to include such units of Equipment
within this Agreement and shall, prior to November 30,
1971, actually deliver to the Manufacturer in writing, notice
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of such cleetion and furnish the Manufacturer with a copy
of such written consent. In the event of any such exclusion,
the Company and the Manufacturer shall execute an agree-
ment or agreements supplemental hereto limiting this
Agreement to the Equipment not so excluded herefrom in
such form as may be necessary for the proper filing and
recording thercof in all offiees where this Agreement shall
at the time be filed or recorded. If the Manufacturer’s
failure o deliver, on or before November 30, 1971, all the
Equipment. resulted from one or more of the causes re-
ferred to in the preecding paragraph, the Company shall
nevertheless be obligated to accept such excluded equip-
ment, and the C'ompany and the Manufacturer shall execute
a separate agreement or agreements providing for the pur-
chase of such excluded Equipment by the Company, on the
terms herein specified, payment to be made either in cash
on delivery of such Equipment or, in the case the (fompany
shall arrange therefor, by means of a conditional sale, equip-
went trust, or such other appropriate method of financing
the purchase, as the Company shall determine and as shall
he reasonably aceeptable to the Manufaeturer.

From time to time upon the completion of the eonstruc-
tion of each unit or of a number of units of the Equipment,
such unit or units <hall he presented to an inspeetor or other
authorized representative of the Company for inspeetion at
the place designated for delivery of such unit or units, and
if such unit or units conform to the Specifications, require-
mends and standards applicable thereto, and it delivery is
accepted, such inspector or authorized reprexentative of the
Company shall execute and deliver to the Manufacturer, in
such number of counterparts as may rcasonably be re-
quested, a certificate of acceptance (hercinafter called the
Certificate of Acceptance} stating that such unit or units
have been delivered to the Company hercunder in accor-
dance with this Agreement, have been inspected and ac-
cepted by him on behalf of the Company, conform to the
snecificalions applicable thercto, to all applicable Interstate
Commerce Commission requirements and Specifications and
to all standards recommended by the Association of Ameri-
can Railroads and are marked in accordance with Article 6
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hercof. Each Certificate of Acceptance shall be conclusive
cvidence that the units of Equipment covered thercby have
been delivered to the Company and conform to the Specifica-
tions and are acceptable to the Company in all details;
provided, however, that the Manufacturer shall not be re-
lieved of its warranties contained in Articles 13 and 14
hereof. The Company shall designate an inspector or repre-
sentative who shall be reasonably available for presentation
of completed units and who shall upon presentation
prompily inspect and accept such units as conform with the
Specifications. Delivery of any unit of Equipment under the
Lease Agreement, dated as of May 1, 1971, between Pacific
Car and the Company shall constitute delivery of such unit
under the provisions of this Article 2 and the Certificate of
Acceptance delivered pursuant to Section 1 of said Lease
shall be conclusive evidence that the units described therein
have been delivered to and accepted by the Company here-
under on the date of such certificate, provided no such
certificate shall be dated prior to June 1, 1971.

The Manufacturer shall bear the risk of loss of each unit
of Equipment or damage thereto until delivery to and ac-
ceptance by the Company. Upon delivery and acceptance
by the Company of a Certificate of Acceptance with respeet
to any unit of Equipment, the Company shall bear the risk
of loss of or damage to such unit.

ArTicLe 3. Purchase Price and Payment. The basc
price or prices per unit of the Equipment are set forth in
Schedule A hereto. The base price or prices include esti-
mated freight charges from the respective Manufacturer’s
plant to the point of delivery and taxes, if any, and shall be
subject to increasc or decrease, to the extent contemplated
in the purchase order referred to in Schedule A hercof, or,
as may be otherwise mutually agreed upon by the Manu-
facturer and the Company. The term ‘‘Purchase Price”’
as used herein shall mean the base price or prices as so in-
creased or decreased.

For the purpose of making scttlement, all the Equipment
shall be divided into groups (cach such group being herein-
after called a Group), each Group to consist of all units of

o
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the Equipmeut, delivered to and aecepted by the Company
in the ealendar month preceding (or in respect of the final
Group, preceding or on, as the case may be) the Closing Date
(fixed as hereinafter provided) in respeet of sueh Group.

Subjeet to the provisious of this Article 3, the (fompany
hereby acknowledges il=elf to bu indebted to the Vendor in
the amount of, and hereby promises to pay in caxh to the
Vendor a1 such place ax the Vendor miay designate, the Pur-
chase Price of the Equipmeni to be constructed wnd sold by
such Vendor, ax follows:

(@) On the Closing Date, with respect to cach Group,
an amount equal {o (i) 20% of the aggregate Purchase
Price of all units of Equipment in such Group, as stated
in the invoice or iuvoices therefor (hereinafter called
the Group Invoiced Purchase Priee), plus (ii) the
amount if any, by which 80% of such Group Invoiced
Purchase Price, when added to 80% of the sum of the
Group Invoiced Purchase Prices of all other units
of the Equipment for which secttlement has theretofore
been, and is then being, made exceeds the sum of (x)
$21,5650,000 plus (v) any amount previously paid under
elause (ii) of this subparagraph (a);

() On the next succeeding Closing Date following
receipt from cach Manufacturer of its final certificate
{hereinafter called the Final Certificate) of the aggre-
gate Purchase Price for all of its units in all Groups
settled for as provided herein, the amount, if any, by
which the final aggregate Purchase Price of all such
units, as siated therein (hercinatter called the IMinal
Invoiced Purchase Price), shall exceed the sum of the
Group Invoiced Purchase Prices of all such units; and

(¢) 1n five substantially equal consecnfive annual
iustalments, as hereinafter provided, an amount equal
to 80% of the sum of the Group Invoiced Purchase
Prices of all units of the Equipment to be sold by such
Vendor (hercinafter called the Conditional Sale In-
debtedness) less the amounts paid or payable in
respeet thereof pursuant to elause (ii) of subparagraph
(a) of this paragraph, provided, however, that, in casc
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the amount payable pursuant to this subparagraph (c¢)
shall not, when divided by 5, result in an amount ending
in an integral cent, the final instalment shall be appro-
priately adjusted.

If this Agreement shall be assigned by any Manufac-
turer, the obligations of the Company under subparagraphs
(a) and (b) of the preceding paragraph of this Article 3
shall be unsecured obligations, and the Manufacturer shall
not have any lien on, or claim against, any unit of the Equip-
ment or any part thereof in respect of such obligations.

The first instalment of the Conditional Sale Indebted-
ness shall be payable on July 15, 1973 and subsequent instal-
ments shall be payable annually thereafter on July 15 of
each year, to and including July 15, 1977. The unpaid
balance of the Conditional Sale Indebtedness shall bear
interest from the respective Closing Dates, regardless of
any postponement thereof pursuant to the provisions of
any assignment of this Agreement, at the rate of 7.26%
per annum and shall be payable, to the extent accrued,
semi-annually on January 15 and July 15 in each year, com-
mencing January 15, 1972.

The Final Certificate and final invoice shall be delivered
by each Manufacturer on or before December 15, 1971, and,
if not so delivered, the Final Invoiced Purchase Price of
the units of the Equipment shall be, for all purposes of this
Agrcement, the sum of the Group Invoiced Purchase Prices
of such units. The Manufacturer agrees that the Group
Invoiced Purchase Prices shall be so fixed that they will
not in the aggregate exceed the Final Invoiced Purchase
Price.

The term ‘‘Closing Date’’ with respect to any Group of
the Equipment shall mean such date not prior to August 15,
1971, and not later than December 31, 1971, and not more
than 15 business days following presentation to the Com-
pany of the Certificates of Acceptance and the invoice or
invoices for such Group, as shall be fixed by the Company
by written notice delivered to the Vendor at least 7 business
days prior to the Closing Date designated therein. The term
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“busine~s days’’ as u~ed herein means calendar days, ex-
cluding Saturdays, Sundays, holidays and days on which
banking institntions are authorized by law to close.

Interest under this Agreement shall be determined on
the basis of a 360-day year of twelve 30-day months.

The Company will pay, to the extent legally enforceable,
inferest at 8% per annum upon all amounis remaining
unpaid after the same shall have become due and payable
pursuant {o the terms hereof, anything herein {o the con-
trary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or earrcney of the United States of
America ar at the time of payment shall be legal tender
for the paymeni of publie and private debts, Payments to
Manuafacturers shall be made in Federal Funds. In the
event of an assignment by a Manufacturer of its right to
receive any payment hereunder as hereinafter contem-
plated, ~ucl: payment {o ifts assignee shall be made in New
York Clearing Houose funds. In any case where the date of
a payment provided for in this Agreement shall be, in the
(City of New York, a Saturday, Sunday, a holiday or a day
on which banking institutions arc authorized by law to close,
then =uch payment need not be made on such date but may
be mnade on the next sueeeeding business day and such exten-
sion of timwe shall, in any case, be included iu computing
interest, if any, in connection with such payment.

Exeept as provided in Article 7 hereof, the Company
shall not have the privilege of prepaying any instalment of
its indehtedness hereunder, prior to the date it becomes due.

Articne 4. Taxes. All payments fo be made by the
Company hereunder will be free of expense to the Vendor
for collection or other charges and will be free of expense
to the Vendor in respect of the amount of any loeal, state
or foderal taxes (other than income, gross reeeipts [except
gross income or gross reeeipts taxes in the natnre of sales
taxus] exeess profits and similar taxes) or license fees, fines
or penalties hereafter levied or imposed upon, or measured
by, this Agrcement or any sale, use, paymenf, shipment,
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delivery or transfer of title under the terms hereof, all of
which expenses, taxes and license fees, fines and penaltics
the Company assumes and agrees to pay on demand in
addition to the Purchase Price. The Company will
also pay promptly all taxes and assessments which
may be imposed upon the Kquipment, or for the use
or operation thereof by the Company, or upon the earnings
arising therefrom, or upon the Vendor solely by reason of
its ownership thereof, and will keep at all times all and
cvery part of the Equipment free and clear of all taxes and
assessments which might in any way affect the title of the
Vendor or result in a lien (other than a Permitted Lien, as
defined in Article 12 hereof) upon any unit of the Equip-
ment ; provided, however, that the Company shall be under
no obligation to pay any taxes, assessments, license fees,
charges, fines or penalties of any kind so long as it is con-
testing in good faith and by appropriate legal proceedings
such taxes, assessments, licenses, charges, fines or penalties
and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the property or rights of the
Vendor in or to the Equipment or otherwise hereunder.
If any such expenses, assessments, license fces, charges,
fines or penalties shall have been charged or levied against
the Vendor directly and paid by the Vendor, the Company
shall reimburse the Vendor on presentation of an invoice
or invoices therefor and any amounts so paid by the Vendor
shall be secured by and under this Agreement; provided,
however, that the Company shall not be obligated to reim-
burse the Vendor for any expenses, taxes, assessments,
license fees, charges, fines or penalties so paid unless the
Vendor shall have been legally liable in respect thereof, or
unless the Company shall have approved the payment
thereof.

Agrrione 5. Title to the Equipment. The Vendor shall,
and hereby does, retain the full legal title to and property
in the Equipment until the Company shall have made all of
the payments hereunder, and shall have kept and per-
formed all its agreements herein contained, notwithstand-
ing the delivery of the Equipment to and the possession
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and use thereof by the Company as herein provided. Any
and all additions to the Fquipment and any and all
replacements of parts thereof and additions therelo (except
such as are not required pursuant to the applicable laws
or rules veferred to in Article 9 hercof and as may be
removed withoul in any way affeeting or impairing cither
the originally intended funetion or the use of any snch
unit of the Fquipment) shall constitute aceessions to the
Equipment and shall be subject to all the terms and condi-
tions of this Agreement and included in the term *“Equip-
ment’’ as used in this Agreement.

When, and only when, the Vendor shall have been paid
the full amount of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, and all the Company’s obligations herein
contained shall have been performed by the Company, ab-
solule right to the possession of, title to, and property in,
the Equipment shall pass to and vest in the Company with-
out further {ransfer or action on the part of the Vendor,
except that the Vendor, if requesied by the Company, will
exceute o hill or bills of sale of the Equipment transfer-
ring the Vendor’s title thereto and property therein to the
Company or upon itz order, free of all liens and cneum-
brances ercated or retained hereby, and deliver such bill
or bills of =ale {o the Company al its address specified in
Artiele 23 hereof, and will exccute in the same maunner
and deliver at the same place, for filing, recording or de-
positing in all necessary publie offices, such instrument or
instruments in writing as may he necessary or appropriaie
in order then to make clear upon the publie records the
title of the Company to the Equipment and will pay to
the Commpany any money paid to the Vendor pursuant to
Article 7 hercof and not therctofore applied as therein
provided. The Company hercby waives and releases anv
and all rights, existing or that may be aequired. in or to
the payment of any penalty, forfeit or damages for failure
to excewte and deliver such bill or bills of sale or to file
any ceriificate of payment in compliance with any law or
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statute requiring the filing of the same except for failure
to execute and deliver such bill or bills of sale or instrument
or instruments or to file such certificate within a reasonable
time after written demand by the Company.

ArricLE 6. Marking of Equipment. The Company will
cause each unit of the Equipment to be kept numbered
with the indentifying number as sct out in Schedule A
hereto and will keep and maintain, plainly, distinetly,
permanently and conspicuously marked on each side of
such unit in letters not less than one inch in height,
the name of the Vendor followed by the word ‘Owner’
or other appropriate words designated by the Vendor,
with appropriate changes thercof and additions thereto
as from time to time may be required by law in order to
protect the title of the Vendor to the Equipment and its
rights under this Agrcement. The Company will not place
any such unit in operafion, or exercise any control or
dominion over any part thercof, until such names and
word or words shall have been so marked on both sides
thercof and will replace promptly any such names and
word or words which may be removed, defaced or de-
stroyed. The Company will not change the numbers of any
such units except with the consent of the Vendor and in
accordance with a statement of new numbers to be substi-
tuted therefor, which consent and statement previously
shall have been filed with the Vendor by the Company and
filed, recorded or deposited by the Company in all publie
offices where this Agreement shall have been filed, recorded
or deposited.

Except as above provided, the Company will not allow
the name of any person, association or corporation to be
placed on any unit of Equipment as a designation that might
be interpreted as a claim of ownership; provided, however,
that the Company may cause any unit of the Equipment to be
lettered with the name, initials or insignia of the Company,
or of a company controlling, or controlled by, or under
common control with the Company (hereinafter called an
Affiliate), or of a company operating such units under lease
from the Company or may cause the Equipment to be
lettered in some other appropriate manner for convenience
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of ideutilication of the interest of the Company or such
Afliliale or lessee therein.

Apricne 7. Replacenen! of Equipment. In the event
thal any uuil of Iiguipmnent shall be worn out, lost, con-
demued, stolen, destroyed, irreparably damaged, seized by
government or otherwise rendered permanently unfit for
use froinany cause whatsoever (sueh oveurrences betng herve-
inafter called Casualty Occurrences) prior to the payment
of thu full amourl of the Conditional Sale Indebtedness,
together with inferest thereon, and all other payinents
required berehy, the Company shall promptly (afier it has
knowledge of such Casually Occurrenee) and fully inform
ithe Vendor in regard thereto. When the total Casualty
Value (as hereimafter detined) of units that have sutfered a
Casnalty Oceurrence shall exeeed 3100,000 (exelusive of
units having sufferced a Casualty Ocearrence with respeet to
whieli a payment shall have been made to the Veudor pur-
suant 1o this Article 7) aud the Company shall have re-
ceived knowledge thereof, the Company shall prompily pay
to the Vendor a sum cqual to the Casualty Value of such
units, ax of the date of such paymeni, and shall file with
the Vendor a eertificate of the President, any Viee Presi-
dent or the Treasurer of the Cowpany setting forth the
Casually Valoe of such wnit of Eguipmeni suffering
a Casualiy Occurrence, and the Vendor shall notl there-
after have any interest in ~uch unit or in any material
salvageable from sneh unit. For all purposes of this
Article 7 the Casualty Value of any unil »ulfering a
Casualty Occurrence {other than a replacement unit) shall
be that proportion of the unpaid balance of the Conditional
Sale Indebtedness, as the final Purchase Price of such unit
bears to the Final Invoiced Purchase Price of the Kquip-
ment. The Casually Value of vach replacement unit suffer-
ing a Casunlty Occurrence shall be that proportion of the
cost of such unit (provided through the application of
woneys paid {o the Vendor pursuant to the first paragraph
of this Article 7) which the number of instalment payment
dates remaining as of the date payment is made with vespect
to such Casualty Occurrence, bears to the number of instal-
ment payment dates so rcmnaining as of the date of the
acquisition of such replacement unit.
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Any money paid to the Vendor pursuant to the preced-
ing paragraph of this Article 7 shall, so long as none of the
events of default specified in Article 17 hereof shall have
occurred and be continuing, be applied, in whole or in part,
as the Company may direct in a written instrument filed
with the Vendor, to prepay instalments of the Conditional
Sale Indebtedness, or, toward the cost to the Vendor (which
cost shall be the cost or fair value, as the case may be, set
forth in the officer’s certificate hereinbelow provided for in
the next succeeding subparagraph (1)) of a comparable unit
or units of standard-gauge railroad equipment (other than
work or passenger equipment) first put into service no ear-
lier than May 1, 1971, fo replace such unit suffering a
Casualty Occurrence; provided, however, that, if at any
time after the last Closing Date, the total amount of
such moneys on deposit with the Vendor shall exceed the
total amount of the remaining unpaid instalments of the
Conditional Sale Indebtedness, the Vendor shall, on re-
quest of the Company, pay the amount of such excess to
the Company. In case any money is applied to prepay
instalments, it shall be so applied, on the instalment date
next following receipt by the Vendor of such written direc-
tion, to reduce instalments falling due in the inverse order
of their maturities, after payment by the Company of all
interest then accrued on each instalment or portion thereof
so prepaid, but without premium.

The Company will cause any replacement unit or units to
be marked as provided in Article 6 hereof. Any and all
such replacements of Equipment shall constitute accessions
to the Equipment and shall be subject to all the terms and
conditions of this Agreement as though part of the origi-
nal Equipment delivered hereunder and shall be included
in the term ‘‘Equipment’’ as used in this Agreement. Title
to all such replacements shall be vested in the Vendor free
and clear of all prior claims, liens, security interests and
other encumbrances, except Permitted Liens as defined in
Article 12 hereof, and shall be taken initially and shall re-
main in the name of the Vendor subject to the provisions
hereof, and the Company shall exccute, acknowledge, de-
liver, file, record or deposit all such documents (including
the filing with the Interstate Commerce Commission in
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accordance with Scetion 20¢ of the Intersiate Commerce
Act of an appropriate supplemental agreement deseribing
sueh replacenents) and do uny and all such acts as nmay he
nccessary Lo cause such replacements to come under and be
subject to this Agrecnwent, and {o proteel the title of the
Yendor to suell replacement units. All suell veplavement
units shall be warranteed in like manner ax i» customary
for unils of like type and age, Whenever the Company shall
file with {the Vendor a wrilten direetion to apply amounts
toward the cost of any replacement unil or units, the (‘om-
pany shall lile therewith in such numwber of counterparts as
wmay reasonably be requested:

(1) a certificate of a Viee President or the Chief
Mechanical and Engineering Officer of the Cowpany
certifying that such replacement unit is standard-
gauge railroad equipment (other than work or passen-
ger equipment) first put into serviece no earlier than
May 1, 1971, and is warranieced by the manufacturer
of such unit in like manner as is customary for equip-
ment of like type and age, and has been marked as
required by the provisions of this Article 7, and certi-
fying, in the event such replacement unit is new equip-
ment, the cost of such replacewment unit and, in the
event such replacement unil shall be equipment there-
tofore used in railroad service, the fair value thereof;

(2) an opinion of counsel for the Company that title
to such replacement unit is vested in the Vendor free
and clear of all prior claims, liens, security interests
and other encumbrances except Permitied Liens as
defined in Ariicle 12 thercof, that such unil has come
under and become subjeet to this Agreewent and that
the Compauy has duly filed with the Interstate Com-
meree Commission, as provided by the third paragraph
of thix Artiele 7, the supplernental agreement required
Lereby and duly taken all other action required hereby ;
and

(3) a hill of =ale to the Vendor from the owner of
such replacemeni units in form and subsianee ratisfac-
tory to the Vendor, together with the warranty referred
to in clause (1) above.
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So long as none of the events of default specified in
Article 17 hereof shall have happened and be continuing,
any money paid to the Vendor pursuant to this Article 7
shall, if the Company shall in writing so direct, be invested,
and reinvested pending its application as hereinabove pro-
vided, in such bonds, notes, or other direct obligations of
the United States of America, or obligations for which the
full faith and credit of the United States is pledged to pro-
vide for the payment of interest and prineipal or open
market commercial paper rated ‘‘ prime’’ or its equivalent by
Standard & Poor’s Corporation or Moody’s Investors Serv-
ice, Inc., or successor to either of them or in certificates of
deposit of commereial banks in the United States of America
having capital and surplus aggregating at least $50,000,000,
in each case maturing in not more than one year from the
date of such investment (hercinafter called Authorized In-
vestments), as may be specified in such written direction.
Any such obligation shall from time to time be sold and the
proceeds thercof reinvested in such Authorized Investments
as the Company may in writing direct. Any interest re-
ccived by the Vendor on any Authorized Investments shall
be held by the Vendor and applied as herein provided. Upon
any sale or payment at maturity of any Authorized In-
vestments, the proceeds thereof, plus any interest received
by the Vendor thereon, up to the cost (including acerued
interest) thereof shall be held by the Vendor for application
pursuant to this Article 7. If such proceeds (plus such in-
terest) shall be less than such cost, the Company will
promptly pay to the Vendor an amount equal to such de-
ficieney, and unless, an event of default specified in Article
17 hereof shall have occurred and be continuing, if the
amounts received thereon, including interest received upon
or prior o such disposition, shall cxceed such cost, the
excess shall be paid to the Company upon its written re-
quest. The Company will pay all expenses incurred by the
Vendor in conncetion with the purchase and sale of Author-
ized Investments.

If one of the Events of Default specified in Article 17
hereof shall have happened and be continuing, then so
long as such Event of Defauld shall continue all money then
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held by the Vendor pursuant {o this Article 7 (including
for this purpose Authorized Investments) shall be applied
by the Vendor as if such money were mouey received
apon the sale of Equipment pursuant to Article 18 herecof.

ArticLE 8. Maintenance and Repair. The Company will
a1 all times~ maintain the Bquipment in good order and
good running repair at its own expense.

ArricLe 9. Compliance with Laws and Rules. During
the term of this Agrevment the Company will eomply in
all respeets with all laws of the jurisdietions in which
operations of the Company involving the LKquipinent may
exiend, with the interchange rules of the Association of
Ameriean Raiiroads and with all lawful rules of the Depart-
ment of Transportation, the Interstate Commeree Commis-
sion and any otlher legislative, executive, adwinistrative
or judicial body exercising any power or jurisdiction over
the Kquipment, to the extent that such laws and rules alfecet
the title, operation or nze of the Equipment; and in the
event thal sueh laws or rules require the alteration of the
Bquipmeid, the Company will conform therewith, at ils ex-
pense, and will mainiain the same in proper condition for
operation under such laws and rules: proecided, Lowerer,
that the Company may, in good faith, coniest 1he validity
or application of any such law or rule in any reasonable
manner which does not, in the opinion of the Vendor,
adversely aflfeet the property or rights of the Vendor
hereunder.

ArticLe 10, Reporis and Inspections. On or hefore
April 20 in cach year, commencing with the vear 1972, the
Company shall furnish to the Vendor an accurate state-
ment signed by an officer of the Company as of the preceding
December 31, (a) showing the amount, deseription and
nuhers of {he Bquipment then covered hereby, the amount,
deseription and numbers of all units of the Equipment {hat
way hove sufered a Casualty Oceurrcuee during the pre-
ceding calendar year (or sinee the date of this Agreement in
the case of the first such statement), and such other infor-
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mation regarding the condition and state of repair of the
Equipment as the Vendor may reasonably request and (b)
stating that, in the case of all Equipment repaired or re-
painted during the period covered by such statement, the
numbers and markings required by Article 6 hereof have
been preserved or replaced. The Vendor shall have the
right, by its agents, to inspect the Equipment and the Com-
pany’s records with respect thereto at such times as it may
reasonably request, but no failure by the Vendor or its
agents to make any such inspection shall be deemed a
waiver of any of the Vendor’s rights under this Agreement.

ArricLe 11. Possession and Use. The Company, so
long as an Event of Default (as hereinafter defined)
shall not have occurred and be continuing under this Agree-
ment, shall be entitled to possession and use of the Equip-
ment upon the lines of railroad owned or operated by it
cither alone or jointly with others and whether under lease
or otherwise, and upon the lines of railroad owned or oper-
ated by any railroad company controlled by, or under com-
mon control with the Company, or over which it has track-
age rights or upon connecting and other railroads in the
usual interchange of traffic, from and after delivery of the
Equipment by the Manufacturers to the Company, but only
upon and subject to all the terms and conditions of this
Agreement. The Company shall not, without the prior writ-
ten consent of the Vendor, assign or transfer its rights in
the Equipment hereunder or transfer or sublet the Equip-
ment or any unit thereof except to an affiliate (and then only
subjeet to this Agreement and without releasing the Com-
pany from its obligations hereunder).

ArmicLE 12. Prohibition Against Liens. The Company
will pay or satisfy and discharge any and all sums claimed
by any party from, through or under the Company or its
successors or assigns which, if unpaid, might become a
lien, charge or security interest upon the Equipment, or any
unit thereof, equal or superior to the title of the Vendor
thereto, but shall not be required to pay or discharge any
such claim so long as the validity thereof shall be contested
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in gond faith and by appropriate legal proceedings in any
reasonable manner and the non-payment thereof docs not,
in the opinion of the Vendor, adversely afleel the property
or righis of the Vendor hereunder. Any amounts paid by
the Vendor in discharge of liens, charges or security inter-
ests upon the Equipment shall be sceured by and under {his
Agrecment.

This covenani will not be deemed breached by reason of
liens for taxes, assessments or governmental charges or
levies, in each case not duc and delinquent or undeter-
mined or inchoate materialmen’s, mechanies’, workmen'’s,
repairmen’s or other like liens arising in the ordinary
course of husiness and, in each case, not delinquent (such
liens being herein called Permitted Liens).

ArticrE 13. Company’s Indemnities; Manufacturers’
Warrantics. The Company agrees to indemnify and save
harmless the Vendor and each Manufacturer from and
against ail losses, damages, injuries, liabilitics, claims and
demands whatsoever, regardless of the cause thereof, and
expenses in conncction therewith, including counsel fees,
arizing out of retention by the Vendor of title to the Equip-
ment, or oul of the use and operation thereof by the Com-
pany during the period when title thereto remains in the
Vendor or the transfer of {itle to the Equipment by the
Vendor pursuant {o any of the provisions of this Agree-
meni. Thix covenant of indenmnity shall continue in full
foree and effeet notwithstanding the full payvment of the
Conditional Sale Indebtedness, together with interest there-
on, and all other payments as herein provided, and the
transfer of title to the Equipment, as provided in Article 5
hereof, or the fermination of thix Agrecment in any manner
whatxoever.

After acceptance by the Company of auy unit or units of
Equipment as provided for under Article 2 hereof, the Com-
pany will hear the tisk of, and »hall not be releasced from its
obligations hereunder in the event of, any damage {o or the
destruetion or loss of such unit or units.
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Each Manufacturer warrants that each unit of Equipment
to be sold and delivered by it pursuant to this Agreement
will be built in accordance with the requirements, Specifi-
cations, and standards referred to in Article 1 hereof, and,
except in cases of articles and materials specified by the
Company and not manufactured by such Manufacturer, war-
rants each such unit to be free from all defects in material
and workmanship under normal use and service, the liability
of the Manufacturer hereunder being limited, as the Com-
pany may elect, to those remedies set forth in respect of
each Manufacturer on Schedule B hereto; provided, how-
ever, that the Manufacturer be notified of the fault or defect
when it is first discovered and given reasonable opportunity
to verify any claimed defect in workmanship or material.

The foregoing warranty of each Manufacturer shall begin,
with respect to each unit of Equipment, at the time of
delivery of such unit to the Company and shall continue
as provided in respect of each Manufacturer on Schedule
B hereto. This warranty is expressly in lieu of all other
warranties of each Manufacturer expressed or implied and
each Manufacturer neither assumes nor authorizes any
person to assume for it any other warranty liability in
connection with the construction and delivery of the Equip-
ment, including the service performance of materials and
specralties designated by the Company over which the
Manufacturer has no control, except for the patent indemni-
fication contained in Article 14 of this Agreement. No Man-
ufacturer shall have any liability for lost profits or indireet,
incidental, consequential or commercial losses. Each Manu-
facturer makes no warranty of merchantability or filness
for a particular purpose.

Kach Manufacturer agrees that, with respeect to its pur-
chase of any articles or materials specified by the Com-
pany, it will endeavor to secure from the manufacturer of
such articles or materials a warranty to the Company
substantially in the form of the warranty from the Manu-
facturer to the Company contained in this Article. If the
Manufacturer is unable to secure such a warranty, it shall
promptly so inform the Company, and the Company shall
thereafter either specify another article or material, in lien
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of the atticle or matuerial originally specified, or acecpt the
original article or malerial with such warranty as may be
seeured,

Each Manufacturer agrees with the Company that the
acceplanee of any unit by the Company under Article 2
hercof shall not be dvemed a waiver by the Company of
any of its rights under this paragraph. This warranty shall
continue in full foree and effect for the period stated not-
withstanding the full paymeni of the Conditional Sale In-
debtedness, together with interest thereon, and all other
payments as hereln provided, and the transfer of title to
the Equipment, as provided in Article 5 hereof, or the
termination of this Agreement in any manner whatsoever,

Articrr 14, Patent Indemnities. Kxeept in cases of
designs, sysicnis, provesses or formulae utilized by a Manu-
facturer in or ahout the construction of units of Equipment
ax a result of speeification by the Company, und articles and
materials specified by the Company and not manufactured
by the Mauufaciurer, the Manufacturer agrecs to indem-
nify, profect and hold the Company harmless from and
against any and all liability, claims, demands, costs,
charges and expenses, including royalty payments and
eounsel fees, in any manner jmposed upon or aceruing
against the Company, or the user of any of the Equipmoent,
hecause of the use in or about construction of the Equip-
ment or any unit thercof, of any design, system, process, or
formula, ariicle or material infringing or claimed to in-
fringe on any pateunt or other right. The Company likewise
will indemnify, protect and hold the Vendor and the Manu-
facturer harmless from and against any and all liahility,
claims, demands, costs, charges and cxpenses, including
royalty paynoents and counsel fues, in any manner imposcd
upon or accraing against the Vendor and/or the Manu-
facturer because of the use in or about the consiruction
of any unit of Equipment, of any such design, systen,
process, or formula specified by the Company aud not de-
veloped or purported to be developed by the Manufae-
turer or article or material specified by the Company and
not manufactured by the Manufacturer, which infringes,
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or is claimed to infringe, on any patent or other right other
than patents or other rights controlled by the Manufacturer.

BEach Manufacturer agrees to and hereby does, to the
extent legally possible without impairing any claim, right
or cause of action hereinafter referred to, transfer, assign,
set over and deliver to the Company every claim, right and
cause of action which such Manufacturer has or hereafter
shall have against the originator of any designs or against
the seller or sellers of any designs specified by the Com-
pany, or articles or materials specified by the Company and
purchased or otherwise acquired by the Manufacturer for
use in or about the construction of the Equipment, or any
unit thereof and arising out of such use, on the ground that
any such design, article or material or operation thereof
infringes or is claimed to infringe on any patent or other
right, and further agrees to execute and deliver to the
Company all and every such further assurance as may be
reasonably requested by the Company, more fully to effec-
tuate the assignment, transfer and delivery of every such
claim, right and cause of action. The Manufacturer will
give notice to the Company of any claim known to the
Manufacturer from which liability may be charged against
the Company hereunder, and the Company will give notice
to the Manufacturer of any claim known to the Company
from which liability may be charged against the Manu-
facturer hereunder.

Bach Manufacturer agrees that, with respect to the pur-
chase of any articles or materials specified by the Com-
pany and not manufactured by the Manufacturer, it will
endeavor to secure an undertaking by the manufacturer
of such articles or materials to indemnify the Company
and/or the Manufacturer with respect to such articles or
materials, substantially in the form as that of the Manu-
facturer to the Company contained in this Article. In the
event that the Manufacturer is unable to secure such an
undertaking of indemnification, it shall promptly so inform
the Company, and the Company shall thereafter either
specify another article or material in lieu of the article or
material originally specified, or accept the original article
or material subject to such indemmification as may be
secured.
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The foregoing covenants of indemnity shall continue in
full foree and effect, notwithstanding the full payment of
the Conditional Sale Indebtedness, together with interest
thercon, and all other payments as herein provided, and the
trausfer of title to the Equipment, as provided in Ariicle 5
hereof, or the termination of this Agreement in auy manuer
whatsoever.

Awricre 15. Assignments. The Company, to the extent
that it may effectively do so under applicable provisions
of law, covenants not to sell, assign, transfer or otherwise
disposc of all or any of its rights under this Agrecment
or, except as provided in Article 11 hereof, transfer the
right to possession of any unit of the Equipment without
first obtaining the writien consent of the Vendor. An assign-
ment or transfer to a railroad company or other purchaser
(including a sucecessor corporation by consolidation or
merger) which shall acquire all or substantially all the rail-
way rolling ~lock of the Company, and which, by evecution
of an appropriate instrument satisfactory to the Vendor,
shall assume and agree fo perform cach and all of the
obligations and covenants of the (‘fompany hereunder, shall
not be deenied a breach of this covenant.

All or auy of the rights, benctits and advantages of the
Vendor under this Agreement, including the right {o re-
ceive the payments herein provided to be made by the Com-
pany, may be assigned by the Vendor and reassigned by
an assignee at any fime or from time to time. No such
assignment shall subject any assignee to, or relicve any
Manufacturer from, any of its obligations to cause to be
constructed and to deliver the Equipmeni in accordance
herewith or to respond to any of its warranties and indem-
nities contained in Articles 13 and 14 hereof, or relieve the
(fompany of its obligations to any Manufacturer under
Artieles 1, 2, 4, 13, 14 and 15 hereof and subparagraphs
(a) and (b) of the third paragraph of Article 3 hercof,
or any other obligation which, according o itz ferms and
context, is intended to survive an assignment.

Upon any such assignment cither the assignor or the
assignee shall give written notice to the Company, together
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with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assignment, acquire all of
the assignor’s right, title and interest in and to the Equip-
ment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in
such assignment. From and after the receipt by the Com-
pany of the notification of any such assignment, all pay-
ments thereafter to be made by the Company hereunder
shall, to the extent so assigned, be made to the assignee at
the address of the assignee specified in the aforesaid notice.

The Company recognizes that it is the custom of railroad
equipment manufacturers or sellers fo assign agreements
of this character and understands that the assignment of
this Agreement, or of some or all of the rights of the Ven-
dor hereunder, is contemplated. The Company expressly
represents, for the purpose of assurance to any person,
firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of the Vendor
hereunder, and for the purpose of inducing such acqui-
sition, that in the event of such assignment by the Vendor,
as hereinbefore provided, the rights of such assignee to
the unpaid balance of the Conditional Sale Indebtedness,
together with inferest thereon, and all other payments as
herein provided, or such part thereof as may be assigned,
as well as any other rights hereunder which may be so
assigned, shall not be subject io any defense, set-off,
counterclaim or recoupment whatsoever arising out of any
breach of any obligation of any Manufacturer in respect
of the Equipment to be constructed and sold by it here-
under, or the manufacture, construction, delivery, or war-
ranly thercof, or in respect of any indemnity herein
contained, nor subject to any defense, set-off, counterclaim
or recoupment whatsoever arising by reason of any other
indchtedness or liability at any {ime owing to the Company
by any Manufaeturer. Any and all such obligations, how-
socver arising, shall be and remain enforceable by the
Company against and only against the Manufacturer.

In the event of any such assignment, or successive assign-
ments by the Vendor, of title to the Equipment and of
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the Vendor’s rights hereunder in respect thereof, the Com-
pany will, whenever requested by such assignee, change the
names and word or words {o be marked on each side of
cach unit of the Equipment so as to indicate the title of
such assignee to the Equipment, with such names and word
or words as shall be specified by such assignee, subjeet to
the requircments of the laws of the jurisdictions in which
the Eqguipment shall be operated by the Company relating
to such names and word or words for use on equipment
covered by conditional sale agreements with respect to
railroad equipment. The cost of marking such names and
word or words with respect 1o the first assignee of this
Agreement (or to a successor agent in case, and to the
oxient that, the first assignee is an ageni) of not less than
all of the Equipment shall be borne by the Company. The
cost of marking such namnes and word or words iu connection
with any subsequent assignment (other than to a successor
agent if the first assignec is an agent) or of an initial assign-
ment of less than all of the Equipment shall be borne by the
assignee.

In the event of any such assignment prior to the com-
pletion of delivery of the Kguipment, the Company will, in
connection with each seitlement for a Group of Fquipment
subsequent to such trausfer or assignment, deliver to the
assignee, at the time of delivery by the Company of notice
fixing the Closing Date with respeet to sueh Group, all
documents required hy the terms of such assignment to be
delivered to the assignee in connection with sueh =etile-
ment, in such number of counterparts as may rcasonably
be requested, except for auny opinion of counsecl for the
assignee.

If this Agreement shall have been assigned by a Manu-
facturer and the assignee shall not make payment to such
Manufacturer on the Ciosing Date with respect to a Group
of Equipment of an amount equal {o that portion of the
aggregate Purchase Price of such (Group payable by the
Company pursuant to subparagraph (e) of the third para-
graph of Article 3 hereof, the Manufacturer will promptly
notify the Company and if such amount shall not have been
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previously paid to the Manufacturer, the Company will, not
later than 90 days after such Closing Date, pay or cause to
be paid to the Manufacturer such amount, together with
interest thereon from such Closing Date, to the date of
payment by the Company at the prime rate of interest
charged by The Chase Manhattan Bank, (N.A.) in effect on
the date when such payment was due, and in such event the
Assignec shall reassign to such Manufacturer, without re-
course to the assignee, all of the right, title and interest of
the Assignee in and to the units of Equipment with respect
to which payment had not been made by the Assignee. In
the event that the Company shall pay, or cause to be paid,
such amount to a Manufacturer, the Company shall be re-
lieved of its indebtedness in respect to the Purchase Price
of the Equipment pursuant to subparagraph (c) of the
third paragraph of Article 3 hereof to the extent of the
amount so paid.

ArticLe 16. Application of Default and Remedy Pro-
visions. It is confemplated that coincident with, or shortly
after, the execution and delivery of this Agreement, each
Manufacturer will assign to a single assignee or to a single
agent for several assignees: (a) all of its right, title and in-
terest in and to the Equipment and each unit thereof, to be
constructed and sold under this Agreement, when and
as severally declivered and accepted, and upon payment to
each Manufacturer of the amount required to be paid by any
such assignee or agent, (b) all the right, title and interest
of such Manufacturer in and to this Agreement in respect to
the Equipment to be constructed and sold under this Agree-
ment (except the rights to construct and to deliver, the
rights to receive the payments specified in subparagraphs
(a) and (b) of the third paragraph of Article 3 and in the
final paragraph of Article 15 of this Agreement and without
relieving the Company of its obligations to the Manufae-
turers under Article 14 hereof), and the right to reimburse-
ment for taxes as provided for in Article 4 hercof, and in
and to any and all amounts which may be or become due or
owing by the Company to the Manufacturer under this
Agreement on account of the Company’s indebtedness in
respect of the aggregate Purchase Price of the Equipment
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and interest thereon, and in and 1o any other sums becoming
due from the Company under this Agreement other ihan
those hereinabove excluded; and (c) all of each Manufac-
turer’s rights (except as aforesaid), powers, privileges and
remedies under this Agreement. If is the intent of the par-
ties to this Agreement that if, following any such assign-
ment by a Manufacturer to an assignec or a single agent for
several assignees, an Kvent of Defaunlt shall have oceurred
and be continuing as hereinafter provided in Article 17 of
this Agreement in respeet of any obligation of the Company
to the Manufacturer so assigned, such assignee or agent
shall be entitled to entorce all of the assigned rights, powers,
privileges and remedies of such Manufacturer under this
Agreement.

Articue 17. Defaults. In the event that any onc or more
of the following Events of Defanlt shall occur and be con-
tinuing, to wit:

(2) The Company shall fail to pay in full any por-
tion of the Conditional Sale Indebtedness or any other
sum payable by the Company under this Agreement
within five days after payment thereof shall be due
hereunder; or

(b) The Company shall, for more than 30 days after
the Vendor shall have demanded in writing perform-
ance thereof, fail or refuse to comply with any cove-
nanti, agreement, term or provision of this Agreement
or of any agreement entered into concurrently herewith
relaling to the financing of the Equipment, on iis part
to be kept and performed or to make provision watis-
factory to the Vendor for such eompliance; ov

(¢) A petition for reorganization under Scetion 77
of the Bankruptey Act, as now constituted or as said
Section 77 may be hereafier amended, shall he filed by
or against the Company and, unless such petition shall
have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (but then only o long as such stay
shall continue in forece or such ineffectiveness shall
continue), all the obligations of the Company under this
Agreement shall not have been duly assumed in writing,
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pursuant to a court order or decree, by a trustee or
trustees appointed in such proceedings in such manner
that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall
be earlier; or

(d) Any proceedings shall be commenced by or
against the Company for any relief which includes, or
might result in, any modification of the obligations of
the Company hereunder, under any bankruptcy or in-
solvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations, ar-
rangements, compositions or extensions (other than
a law which does not permit any readjustment of the
indebtedness payable hereunder) unless such proceed-
ings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but only so long as
such stay shall continue in force or such ineffectiveness
shall continue) and all the obligations of the Company
under this Agreement shall not have been duly assumed
in writing pursuant to a court order or decree by a
trustee or trustees or receiver or receivers appointed
for the Company or for its property in connection with
any such proceedings, or otherwise given the same
status as obligations assumed by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such pro-
ceedings shall have bcen commenced, whichever shall
be earlier; or

(d) The Company shall make or suffer any unauth-
orized assignment or transfer of this Agreement or
any interest herein or any unauthorized transfer of
the right to possession of any unit of the Equipment;

then at any time afier the occurrence of such an Event of
Defanlt the Vendor may, upon written notice to the Com-
pany and upon compliance with any legal requirements
then in forece and applicable to such action by the Vendor,
declare the entire indebtedness in respect of the unpaid
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balauce of the Purchase Price of the Equipment (ineluding
without limitation thereto the uupaid halanee of the (fondi-
tional Sale Indebledness, together with the interest thereon
then acerued and unpaid) and all other amounts payable by
the Comupany under this Agreement and not theretofore paid,
immediately due and payable, withoul further demand, and
thercafier the aggregate of the unpaid balance of the Pur-
chase Price of the Equipment (including such balance of the
Conditlional Sale Indebiedness, together with the interest
thereon) and all such other amounts not theretofore paid
shall bear interest from the date of such declaration at a
rate of 8% per annum, to the extent legally enforceable,
and the Vendor shall thereupon be entitled {o recover judg-
ment for the entire unpaid balance of the indebtedness, pay-
able as aforesaid, in respeet of the aggregate Purchase
Price of the Kguipment, and to colleet such judgment out of
any property of the Company wherever situated.

The Vendor may at its diserction waive any such Kvent
of Defanlt and its consequences and reseind and annmul any
such declaration by notice to the Company in writing to
that effeet, and thereupon the respective rights of the
parties shall be as they would have been if no such Event of
Default had existed and no such deelaration had been made.
Notwithstanding the provisions of this paragraph, it is ex-
pressly undersiood and agreed by the Company that time
is of the essence of this Agreement and that no such waiver,
rescission or annulment shall extend to or affeet any other
or subsequent defaunlt or impair any rights or remedies
consequent thereon.

Articig 18, Remedirs, If an Event of Default shall have
occurred and he continuing as hereinabove provided, then
at any time after the entire indebiedness in respect of the
aggregalce Purchase Price of the Equipment shall have been
deelared immediately due and payable as hereinbefore pro-
vided and doring the continuance of such Event of Default,
the Vendor may, apon such further notiee, if any, as may he
required for complinnee with any mandatory regnirement of
law applieable to the action to be {aken by the Vendor, take
or cause to be taken by ils agent or agents immediatc pos-



session of the Equipment, or any unit thereof, without
liability to return to the Company any sums theretofore
paid and free from all claims whatsoever, except as herein-
after in this Article 18 expressly provided, and may remove
the same from possession and use of the Company or any
other person and for such purpose may enter upon the
premises of the Company or other premises where the
Equipment may be located and may use and employ, in con-
nection with such removal, any supplies, services and aids
and any available trackage and other facilities or means of
the Company, with or without process of law.

In case the Vendor shall rightfully demand possession
of the Equipment pursuant to of this Agreement and shall
reasonably designate a point or points for the delivery of
the Equipment to the Vendor, the Company shall, at its
own expense, forthwith and in the usual manner, cause the
Equipment to be moved, to such point or points as shall be
designated by the Vendor and shall there cause the Equip-
ment to be delivered to the Vendor; and, at the option of the
Vendor, the Vendor may keep the Equipment on any of the
lines or premises of the Company until the Vendor shall
have leased, sold or otherwise disposed of the same, and for
such purpose the Company agrees to furnish without charge
for rent or storage, the mnecessary facilities at any point
or points selected by the Vendor reasonably convenient
to the Company. This Agreement {0 deliver the Equipment,
as hereinbefore provided, is of the essence of this Agree-
ment between the parties, and, upon application to any
court of equity having jurisdiction in the premises, the
Vendor shall be entitled to a decree against the Company
requiring specific performance hereof. The Company here-
by expressly waives any and all claims against the Vendor
and its agent or agents for damages of whatever nature
in connection with any retaking of any unit of the Equip-
ment in any reasonable manner.

If an Event of Default shall have occurred and be con-
tinuing, as hereinbefore provided, then at any time there-
after during the continuance of such Event of Default and
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after the entire indebiedness in respeet of the aggregate
Purchase Price of the Kguipmeut shall have been deelared
immediately due and payable, as hereinbefore provided, the
Vendor (after retaking possession of the Kquipment as
hereinbefore in thix Artiele 18 provided) may, subject to
any mandatory vequirements of law then in force appli-
cable thereto, at ils cleetion relain the Equipment as its
own atnd make such disposition thereof as the Vendor shall
deem fit, and in such event ull the Company’s rights in the
KEquipment will thereupon lerminate and all payments
made by the Company may be retained hy the Vendor as
compensalion for the use of the Equipment by ihe Com-
pany; provided, however, that if the Company, within 30
days of rececipt of notice of the Vendor’s election to retain
the Equipment for its own use, as hereinafter provided,
shall pay or cause {o be paid to the Vendor the toial unpaid
balance of such indebtedness (ineluding, without limitation
thereto, the unpaid balance of the Conditional Sale Indebt-
edness, togeiher with interest thereon acerued and unpaid),
and all other amounts payable by the Company under this
Agreement, then in such event absolute right to the pos-
session of, title to and property in the Equipment shall
pass to and vest in the Company.

The Vendor with or without the retaking of possession
thereof may, at its election and upon reasonable notice to
the Company and to any other person to whomn notice of
time and place must be given by law, sell the Equipment, or
any unit thereof, free from any and all claims of the Com-
pany, or of any other party clauiming from, through or under
the Clompany at law or in equity, at public or private sale
and with or without advertisement as the Vendor may de-
{ermine, and pending any such sale the Vendor with or with-
out relaking possession of the Hqguipment may, hut shall
have no obligation to, leare from time to time any or all
units thervof to sueh persons or corporations on such terms
and for such periods as it shall deem advisable, all xubjeet to
aund in compliance with any mandatory requirements of law
then in foree and applicable to such sale; provided, how-
cver, that if prior to such sale and prior to the making of a
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contract for such sale, the Company should tender full pay-
ment of the total unpaid balance of the indebtedness in
respect of the Purchase Price of the Equipment, together
with interest thereon acerued and unpaid and all other pay-
ments due under this Agreement as well as expenses of the
Vendor underfaking possession of, uncovering, storing,
holding and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor’s reasonable attor-
ney’s fees, then in such event absolute right to possession of,
title to and property in the Equipment shall pass to and
vest in the Company. The proceeds of such sale, less the
attorneys’ fees and any other expenses incurred by the Ven-
dor in taking possession of, removing, storing and selling
{he Equipment, shall be credited on the amount due to the
Vendor under the provisions of this Agreement. Written
notice of the Vendor’s election to retain the Equipment for
its own use may be given to the Company by registered mail
addressed to the Company as provided in Article 23 hereof,
at any time during a period of 30 days after the entire in-
debtedness in respect of the aggregate Purchase Price of
the Equipment shall have been declared immediately due
and payable as hereinbefore provided ; and if no such notice
shall have been given, the Vendor shall be dcemed to have
elected to sell the Equipment in aceordance with the provi-
sions of this Article 18.

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
under may be held or conducted at such place or places
and at such time or times as the Vendor may specify, in
one lot and as an entirety, or in separate lots, and without
the nceessity of gathering at the place of sale the property
to be sold, and in general in such manner as the Vendor
may determine in compliance with any such requirements
of law, provided that the Company shall be given written
notice of such sale as provided in any such requirements,
but in any event not less than ten days prior thereto, by
regisiered mail addressed to the Company as provided in
Article 23 hereof. Tf such sale shall be a private sale per-
mitted by such requirements, it shall be subject to the right
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of the Company {o purchase or provide a purchaser, within
10 days after notice of the proposed sale price, at the
same priee offered by the intending purchaser or a better
price. To the vxteut not prohibited by auny such require-
ments of law, the Vendor nay bid for and hecome {he pur-
chaser of the Hquipment, or auy unit thereof, o oftered
for sale without accountability to the Company (excepl Lo
the extent of surplus money received as hercinafier pro-
vided in this Article 18), and in payment of the purchase
price therefor the Vendor shall be entitled, {o the extent
not prohibifed as aforesaid, {0 have eredited on aceount
thercof all sums duc to the Vendor from the Clompany
hereander.

Each and every power and remedy herehy specifically
given to the Vendor shall be in addition to every other
power and remedy hereby specifically given or now or
hereafler existing at law or in eyuity, and cach and every
power and remedy may be exereised from tiwe o time and
simuliancously and as often and in such order as may he
deemed expedient by the Vendor. All such powers and
remedies shall he cumulative, and the exereize of one shall
not e deemed a waiver of the right to exercise auy other
or others. No delay or omission of the Vendor in the exer-
cise of any such power or remedy and no rencwal or exten-
sion of any paywents due herennder shall impair any such
power or remedy or shall be con«trued to be a waiver of
any defaull or an acquiescence therein,

If, after applying all sums of money realized by the
Vendor under the remeodies herein provided, there <hall re-
main any amount due {o it under {he provisious of this
Agreement, the Company shall pay the amount of sueh de-
ficicney to the Vendor upon demand, and, if the Company
shall fail to pay such deficiency, the Vendor may hring suil
therefor and shall he enlitled to recover a judgmoent {here-
for against the Comvany. Tf, after applying as aforesaid
all sums realized by the Vendor, there shall remain a sur-
plus in the possession of the Vendor, such surplus shall be
paid to the Cowmpany.
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The Company will pay all reasonable expenses, including
attorneys’ fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then in
such suit the Vendor may, to the extent permitted by law,
recover reasonable expenses, including attorneys’ fees, and
the amount thereof shall be included in such judgment.

ArricLe 19. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
state, or which by any applicable law of any state would
convert this Agreement into any instrument other than an
agreement of conditional sale (which is not overriden by
any provision of applicable federal law), shall as to such
state be ineffective, without modifying the remaining pro-
visions of this Agreement. Where, however, the conflicting
provisions of any applicable state law may be waived, they
are hereby waived by the Company to the full extent per-
mitted by law, to the end that this Agreement shall be
deemed to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Company, to the full extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession
of or to sell the Equipment, or any unit thereof, any
other requirements as to the time, place and terms of sale
thereof, any other requirements with respect to the en-
forcement of the Vendor’s rights hereunder, and any and
all rights of redemption.

ArticLe 20. Eztension not a Waiver. No delay or
omission in the exercise of any power or remedy herein
provided, or otherwise available to the Vendor, shall
impair or affect the Vendor’s right thereafter to exercise
the same. Any extension of time for payment hereunder,
or other indulgence duly granted to the Company, shall
not otherwise alter or affect the Vendor’s rights or the
Company’s obligations hereunder. The Vendor’s acceptance
of any payment after it shall have become due hereunder
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shall not be deemed to alter or affect the Company’s obliga-
tions or the Vendor’s rights hereunder with respeet to
any subsequent payments or defaults therein.

ArricLE 21. Recording. The Company will eause this
Agreement and any supplements hercto and any assign-
ment hereof (a counterpart of the first such assignment
being attached hereto) to be filed and recorded with the
Interstate Commerce Commission in accordance with Seec-
tion 20¢ of the Intersiate Commerce Act, and otherwise as
may be required by law or reasonably requested by the
Vendor, from time to time, for the purpose of proper pro-
tection, to the satisfaclion of counsel for the Vendor, of ils
title to the Equipment and its rights under this Agreement
or for the purposc of carrying out the intention of this
Agreement and the Company will promptly furnish to the
Vendor certificates or other evidences of such filing and
recording, and an opinion or opinions of counsel for the
Company with respect thereto, satisfactory to the Vendor.

ArticLe 22, Payment of Expenses. The Company will
pay all reasonable costs and cxpenses, except the counsel
fees of the Manufacturers, incident 1o this Agreement and
the first assignment of this Agreement (including the fees
and expenses of an agent, if the first assignee is an agent),
and any instrument supplemental or related thereto, includ-
ing fees and expenses of counsel for, and including stamp
and other taxes, if any, of, the first assignec of this Agree-
men! (including the fees and expenses of an agent, if the
first assignee is an agent) and any party or parties acquir-
ing interests in such first assignment, and in connection
wilh the transfer by any party or pariies of interests ac-
quired in such first assignment. For the purposes of this
Article 22, if the first assignee is an agent, then any succes-
sor agent to such agent shall also be considered the first
assignee.

ArricLE 23, Nofice. Any notice to or demand upon the
(‘ompany pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage



84

prepaid, to the Company at 345 Park Avenue, New York,
New York 10022 or at such other address as may have
been furnished in writing to the Vendor by the Company.
Any notice to or demand upon the Manufacturers pursuant
hereto shall be deemed to be properly given or made if
delivered or mailed, first class postage prepaid, to General
Electric at 2901 East Lake Road, Erie, Pennsylvania, to
Gunderson, Inc. at 4700 Northwest Front Avenue, Port-
land, Oregon 97208, 10 International Car, at 835 Englewood
Avenue, Buffalo, New York, to Motor Freight, at 1416 Dodge
Street, Omaha, Nebraska, to Pacific Car at 1400 North
Fourth Street, Renton, Washington 98005, and to The Darby
Products of Steel Plate Corporation, at First and Walker,
Kansas City, Kansas or at such other address as may have
been furnished in writing to the Company by any such
Manufacturer. Unless otherwise herein provided, any notice
to or demand upon any assignee of the Vendor or of the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage pre-
paid, to such assignee at such address as may have been
furnished in writing to the Company or the Vendor, as the
case may be, by such assignee. An affidavit with respect
to such mailing of any notice or demand by the person
mailing the same shall be deemed to be conclusive evidence
of the giving of such notice or the making of such demand.

ArticLE 24. Law Governing. The terms of this Agree-
ment and the rights and obligations hereunder shall be
governcd by the laws of the State of New York; provided,
however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstatec Commerce Act
and to the recording provisions of any other statute pur-
suant to which this Assignment may be recorded.

AwticLe 25. Article Headings. All article headings are
inserted for convenience only and shall not affcet any
construction or interpretation of this Agreement.

Artice 26. Effect and Modification of Agreement. No
variation of this Agreement and no waiver of any of its pro-
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visions or conditions shall he valid unless in writing and
duly cxeeuled on behalf of the Vendor and the Company.
This Agreement, including Schedule A attached hereto, ex-
clusively and completely states the rights of the Vendor and
the Company with respeet to the Equipment and amends
and supersedes all other agreements, oral or written, with
respeel 1o the Equipment including the Lease Agreement,
dated as of May 1, 1971 between Pacifie Car and the Com-
pany but excepting the Purchare Agreement, daled as of
July 1, 1971 between Motor Freight and the Company.

Articre 27. Definitions. The ferm ‘“‘Vendor’’, when-
ever used in-this Agreement, means, before any assign-
meut of any of its rights hereunder each Manufacturer, and
any =uceesor or suceessors for the time being to its maun-
facluring properties and business, and, after any such as-
signment, both any assignee or assignees for 1he time being
of such particular assigned rights as regavds such rights,
and also any assignor or assignors as regards any rights
hereunder thal are retained and excluded from any assign-
ment; and the termt “*Manufacturer®”, whenever used in
this Agrecmnent, means both before aud after any sueh as-
signment, the Manufacturer, and any successor or =ucces-
sors for the time being to its manufacturing propertics amnd
business.

The term ““Company?’’, whenever used in this Agreement,
means Union Pacific Railroad Company and also any as-
signee of its rights under this Agreement pursuant to the
first sentenee of Article 15 hercof.

AnticLr 28, Erecwtion. This Agrcement muy be exe-
cuted in any number of counterparts, each of which so
exceunted shall be deemedd to be an original, and such coun-
terparls together whall constitute but one and the same
contraci, which shall he sufficiently evideneced by any such
original counterpart. Although 1his Agreement is dated
for eonvenienee az of May 1, 1971, {he actual date or dates
of exceuiion hereof by the pariices hereto is or are, respee-
tively, the date or dates stated in the acknowledgments
hereio annexed.
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In Wirness WEEREOF, the parties hereto, each pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by their
officers or representatives thereunto duly authorized and
their respective corporate seals to be hereunto affixed, duly
attested, all as of the date first above written.

GexesaL Erecrric CoMPANY

By ... \N/NLQMYWM............

Mana er-///arkfl;hw, Locomotive
ancq Products Department

Attest:
9\7 /
{ Secretary

GuxpEersox, Ixo.

Secrelary

InTERNATIONAL CaR ComMPANY
(Division of International Rameco, Ine.)

Secretary
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Paciric Car axp Fouxpry CoMParny

By e
Vice President
Attest:
Secretary
Uxiox PaciFic Moror Frerant CoMprany
By i e
Vice President
Attest
Secretary
True Darsy PropucTs oF STEEL PraTE
CORPORATION
By (i i
President
Attest
Asst. Secretary
Uxion Pacrric ‘:171 m
By [ /.00 ... N0 .
Vice President
Attest: - 7

sensssasS sy

. 0 Secrelary
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State or  ansylyana
= 88.:
CouNTy oF <~7¢€

On this 9¥4 day of Auqust /77/ , before me person-
ally appeared C S. Bressler | to me personally known,
who, being by me duly sworn, says that he is the-Generat Malmyer—
/’4”/(?//"\7 Manager, Locomotive Products Department of GENERAL
Errctric Company, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and
he acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation. -

otary Public

AUDREY A. FROMKNECHT, NOTARY PUBLIC
ERIE, ERIE COUNTY, PENNSYLVANIA
MY COMMISSION EXPIRES DEC. 9, 1978

STaTE oF
88.:
CounTY OF
On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of GuNDERSON, INC., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public
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State oFr New YoRrK
Couxrty oF ERiEe

On this day of , before me person-
ally appeared Karu 8. Loxg, to me personally known, who,
being by me duly sworn, says that he is President of InTer-
NATIONAL (ar Company (Division of International Ramco,
Inec.) that one of the seals affixed to the foregoing instru-
ment is the corporate scal of said eorporation, that said in-
strument was signed and sealed on behalf of said eorpora-
tion by authority of its Board of Direefors and he acknowl-
edged that the execution of the foregoing instrument was
the free act and decd of said corporation.

Notary Public

STaTE OF .
County oF §8.3

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Paciric Car axp Founpry Comraxny, that one of the
seals affixed do the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation hy authority of its
Board of Directors and he acknowledged that the execulion
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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88.:
CouxTty oF
On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of UnioN Pacrric Motor FrercrT CoMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF
88.:
CouxNty oF
On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is President of
TaE DarBy Probpucts or STeEL PrATE CorRPORATION, that one
of the seals affixed to the foregoing instrument is the cor-
porate scal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the
exccution of the foregoing instrument was the free act and
dced of said corporation.

Notary Public
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STATE OF FieYp ot .
CouNTY OF 4, ’1)7,-.;'4 §8.3

On this 7, <* day of .ees 7 i , before me person-
ally appeared .7 . (/. , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of Uxiox Pacrric Ramwroap Company, that one of the
seals affixed to the foregoing insirument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of iis
Board of Directors and he acknowledged that the execution
of the foregoing instrument was {he free act and deed of
said corporation.

dpis i xj,/z«:f diz )
' Notary Public

ELIZARITH L GALPINE ( F_r.sen }
Nela.y Pusie, O da et Mo Yook
NS I L R
Quafiver Ly Pl p ey Y
Serbdeate Do - [0 e {(tice
Conuussion Lapnos Waah 3¢, 1972
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Manufacturer

General Electrie

Gunderson
Motor Freight

International Car
Darby

Pacific Car

43
SCHEDULE B

Warranty

To repair at the Manufacturer’s plant or to deliver
to the Company at ils plant a new part to replace
any part that may fail under normal service within
two vears after shipment from the Manufacturer’s
plant or before the unit of Fqguipment in which snch
part is located has been 250,000 miles in scheduled
service, whichever cvent shall first occur, hecause
of faully work done by the Manufacturer or defec-
tive muaterial in cquipment manufactared by the
Manufacturer.

To repair or to deliver to the Company at its plant
a new part to replace the defeetive part or to pay
the cost of repair or replacemeut according to the
AAR Code of Rules Governing Condition of and
Repairs to Freight aud Passenger (ars with Inter-
changed Traffie, any part of any unit that may fail
under normal service within two years after <hip-
ment from the Manufacturer’s plant because of
inadequate design, faulty work done, or defeetive
nmaterial wmade by the Manufacturer.

To repair at the Manufaeturer’s plant or to deliver
1o the ("fompany at the Manufacturer’s plant, a new
part to replace any part of any unit that may fail
under normal service within one year after ship-
ment from the Manufacfurer’s plant hecause of
faully work done or defective material made by
the Manufacturer.

To repair the defeet at the Manufacturer’s plant
or to replace the defeetive part or {o pay the
cost of repair or replacement according to the
AAR Code of Rules Governing Condition of and
Repairs to Freight and Passenger Cars with In-
terchanged Traffie, any part of any unit that may
fail under normal serviece within two years after
delivery of such unit to the Company.



AGREEMENT AND ASSIGNMENT dated as of May 1,
1971 between GENeRAL Erectric Compaxy, a New York
corporation (hereinafter called Gencral Eleetrie), (funpegr-
soN, Ixc., an Oregon corporation (hereinafter called Gun-
derson), INTERNATIONAL Car Compaxy (Division of Inter-
national Ramco, Ine.), an Illinois corporation (hereinafter
called International Clar), Paciric Car aNp Fouspry Com-
PANY, a Washington corporation (hereinafter called Pacific
Car), Uxioxr Pacrric Motor FreicHT CoMpaxy, a Nebraska
corporation (hereinafier called Motor Freight), Tue Darsy
Probrers or STERL Prate CorporaTtion, a Kansas corpora-
tion (hereinafier called Darby) (the foregoing companies
being hereinafter called colleetively the Manufacturers or
severally dhe Manufacturer) and Tne CHAsE MaxpaTTAN
Baxx (National Association), a national banking assoecia-
tion with its business address at 1 Chase Manhaltan Plaza,
New York, New York 10015, acting as Agent under an
Agreement dated ag of May 1, 1971 (hereinafter called 1he
Finance Agrecment) and said banking corporation, so act-
ing being herecinafter called the Assignec.

Whereas, the Manunfacturers and UTnion Pacific Railroad
Compuny, a corporation duly organized and existing under
the laws of the Ntate of U"tah, with an officc in New York,
New York (hereinafter ealled the Company), have entered
into a Conditional Sale Agreemcent, dated as of May 1, 1971
(hereinaftor ealled the (Yonditional Sale Agreement), cover-
ing the construetion, sale and delivery, on the conditions
therein sel forth, by the Manufacturers and the purchase
by the Company of the railroad cquipment deseribed in
Schedule A to the Conditional Sale Agreement (said
cquipment being hereinafter called the Equipment):

Now, TaererFore, THI1s AGREEMENT WITNESSETH : That,
in consideration of the sum of Once Dollar ($1.00) and
other good and valuahle eonsiderafion paid by the Assignec
to the Manufaclurers, the receipt of which is herehy acknowl-
edged, as well as of the muiual covenants herein contained:

Srerrox 1. Bach Manufacturer hereby assigns, {ransfers
and sets over unlo the Assignee, its snccessors and assigns:

(@) All of its right, title and interest in and to the
Equipment and cach unit thereof when and as severally
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delivered and accepted under the Conditional Sale
Agreement, and upon payment by the Assignee to the
Manufacturer of the amounts required to be paid under
Section 6 hereof with respeet to such unit;

(b) All of its right, title’and interest in and to the
Conditional Sale Agreement in respect of the Equip-
ment (except the rights to construct or cause to be
constructed and to deliver the Equipment and the
rights to receive the payments specified in subpara-
graphs (a) and (b) of the third paragraph of Article 3
thereof and in the final paragraph of Article 15
thereof) and the right to reimbursement for taxes as
provided in Article 4 of the Conditional Sale Agree-
ment, and in and to any and all amounts which may
be or become due or owing by the Company to the
Manufacturer under the Conditional Sale Agreement
on account of its indebtedness in respect of the aggre-
gate Purchase Price (as defined in the Conditional Sale
Agreement) of the Equipment and interest thereon,
and in and to any other sums becoming due from the
Company under the Conditional Sale Agreement, other
than those hereinabove excluded; and

(¢) All of the Manufacturer’s rights (except as here-
in limited), powers, privileges and remedies under the
Conditional Sale Agreement

(without any recourse, however, against the Manufacturer
for or on account of the failure of the Company to make any
of the payments provided for in, or otherwise to comply
with, any of the provisions of the Conditional Sale Agree-
ment) ; provided, however, that this Assignment shall not
subject the Assignee to, or transfer, or pass, or in any way
affect or modify, the obligations of the Manufacturer to
construct or cause to be constructed and to deliver the
Equipment in accordance with the Conditional Sale Agree-
ment or in respect of its warranties and indemnities con-
tained in Articles 13 and 14 of the Conditional Sale Agree-
ment or relieve the Company from its obligations to the
Manufacturer under Articles 1, 2, 3, 4, 13, 14 and 15 of the
Conditional Sale Agreement, it being understood and agreed
that, notwithstanding this Assignment, or any subsequent
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assignment pursuant to the provisions of Artiele 15 of the
Conditional Sale Agrecment, all obligations of the Manu-
facturcer to the Company in respeet of the Equipment shall
be and remain enforceable hy the Company, ils successors
and assigns, against and only against the Manufaciurer. In
furtherance of the foregoing assignment and transfer, the
Manufacturer hereby authorizes and empowers the As-
signee in the Assignee’™s own name, in the name of the
Assignee’s nominee, or in the name of and as aitorney, here-
by irrevoeably consiiluted, for the Manufacturer, to ask, de-
mand, sue for, collect, receive and enforce any and all sums
to which the Assignee ig or may beeome entitled under this
Aszignment and complianee by the Company with the terms
and agreements on its part to be performed under the Con-
ditional Sale Agreement, hut at the expense and liability
and for ile sole hencfit of the Assignec.

Hach Manufacturer agrees that any amount payable to it
by the Company, whether pursuant to the Counditional Sale
Agreement or otherwise, nol hereby assigned to the As-
signee, shall not be recured by any lien or charge on any of
the units of Equipment.

Secrion 2. Each Manufacturer covenants and agrees
that it will cause the Equipment to be sold by such Manu-
facturer under the (ondidional Sale Agrecment to be con-
structed in full accordance with the Conditional Sale Agree-
ment and will deliver the same upon completion to the Com-
pany in aceordance with the provisions of the Condilional
Sale Agreement; and that, notwithstanding this Assign-
nient, it will perform and fully comply with each and all of
the covenants and eonditiong of the Conditional Sale Agree-
ment set forth to be performed and complied with by it.
Each Manufacturer further covenants and agrees that it
will warrant {o the Assignee and the Company that at the
time of delivery and acveptance of each unit of the Equip-
ment sold by il, 1t had legal title to such unit and good and
lawful right to =ell such mit and the title {o such unit was
froe of all elaimg, liens, seenrity interests and other enenm-
brances of any nature exeept only the rights of the Company
under the Conditional Sale Agreement and as {o unity
manufactured by Pacifie Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971, be-
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tween Pacific Car and the Company and the Lease as of the
same date between the Company and Pacific Fruit Express
Company; and the Manufacturer further covenants and
agrees that it will defend such title against the demands of
all persons whomsoever based on claims originating prior
to the delivery of such unit by the Manufacturer under the
Conditional Sale Agreement; all subject, however, to the
provisions of the Conditional Sale Agreement and the rights
of the Company thereunder. The Manufacturer will not de-
liver any of the Equipment to the Company until the filings
and recordations referred to in Article 21 of the Conditional
Sale Agreement have been effected, as to which fact Manu-
facturer and its counsel may rely upon advice of counsel
for the Company.

Seorion 3. Each Manufacturer covenants and agrees
with the Assignee that in any suit, proceeding or action
brought by the Assignee under the Conditional Sale Agree-
ment for any amount which may be due or owing by the
Company on account of its indebtedness in respect of the
aggregate Purchase Price of the Equipment and interest
thereon, and any other sums becoming due under the Condi-
tional Sale Agreement, or to enforce any provision of the
Conditional Sale Agreement, it will save, indemnify and
keep harmless the Assignee from and against all expense,
loss or damage suffered by reason of any defense, set-off,
counterclaim or recoupment whatsoever of the Company
arising out of a breach by the Manufacturer of any obliga-
tion in respect of the Equipment, or the manufacture, con-
struction, delivery or warranty thereof, or under Articles 13
and 14 of the Conditional Sale Agreement, or by reason of
any defense, set-off, counterclaim or recoupment whatso-
ever arising by reason of any other indebtedness or liability
at any time owing to the Company by the Manufacturer.
Any and all such obligations shall be and remain enforce-
able by the Company against and only against the Manu-
facturer and shall not be enforceable against the Assignee
or any party or parties in whom title to the Equipment, or
any unit thereof, or any of the rights of the Manufacturer
under the Conditional Sale Agreement, shall vest by reason
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of this assignment or of successive assignments or {rans-
fers. The Manufacturer shall bave no liability under the
foregoing provisions of this Seclion 3 unless (a) the
Assighee, in any such suit, proceeding or action by the
Assignee, hereinabove deseribed, prompily moves or takes
other appropriate action on the basis of Article 15 of the
(‘onditional Sale Agrcemeni, to strike any such defense,
sel-off, counterclaim or recoupment asserted by the Com-
pauy and the court or olher body haviug jurisdiction in
such zuit, proceeding or action denics such motion or other
action and accepts such defense, sct-off, counterclaim or
recoupment as a triable issue in such suit, proceeding or
action, and (b) upon any such denial and acceptance, the
Assignee promptly notifies the Manufaclurer of any such
defense, set-otf, counterclaim or recoupment asserted by the
Compauy and the Manufacturer is given the vight by the
Assiguee to commpromise, settle or defend against, at its ex-
pense, such defense, sel-off, counterclaim or reconpment.
The Manufacturer will indemnify, proteet and hold harm-
less the Assignee from and against any and all Liability,
claims, demands, costs, charges and expenses, including
royalty payment~ and counsel fees, in any manner imposed
upon or aceruing against the Assignee or itz assigns be-
cause of the use in or about the construction of the Fiquip-
ment, or any unit thereof; of any design, system, process,
formula, article or material which infringes, or is claimed
to infringe. on any patent or other right, exeept for any
design, sysiem, proeess or formula =pecified by the Com-
pany and not developed or purporied to be developed by
the Manufacturer or any article or material specified by
the Company and not manufactured by the Manufacturer.

Seerion 4. Each Manufacturer will eause to be plainly,
distinetly, permanently aud conspicnously marked on each
#ide of caell unit of the Equipment, at the {ime of delivery
thercof 1o the Company, in letiers not less than one inch
in height, the following legend:

“Owxep by o Secered Party Uxper A Secunmiry AGree-
MeNT Finen Usper tne INTERsTaATE CoMMERCE ACT, SEC-
TioN 20¢”’.
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Secrion 5. Upon payment to a Manufacturer of an
amount equal to the Final Invoiced Purchase Price (as de-
fined in Article 3 of the Conditional Sale Agreement) and a
request of the Assignee, its successors or assigns, the
Manufacturer will execute any and all instruments which
may be necessary or proper in order to discharge of record
the Conditional Sale Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in
the Equipment.

Section 6. The Assignee, on each Closing Date fixed as
provided in Article 3 of the Conditional Sale Agreement
with respect to a Group of Equipment (as defined in said
Article 3) or as otherwise hereinafter set forth, shall pay
to each Manufacturer an amount equal to that portion of the
Purchase Price of such Group to be paid pursuant to sub-
paragraph (¢) of the third paragraph of said Article 3
in respeet of units of Equipment of such Manufacturer
included in such Group, provided that there shall have
been delivered to the Assignee at least 3 business days
prior to such closing date, as provided in Article 15
of the Conditional Sale Agreement, the following documents,
in such number of counterparts or copies as may reasonably
be requested, in form and substance satisfactory to it and to
its special counsel:

(a) Bill of Sale from such Manufacturer to the As-
signee transferring to the Assignee title to the units of
the Equipment in such Group of such Manufacturer and
warranting to the Assignee and to the Company that
at the time of delivery to and acceptance by the
Company in accordance with the provisions of the Con-
ditional Sale Agreement the Manufacturer had legal
title to such units and good and lawful right to sell such
units and title to such units was free of all claims, liens,
security interests and other encumbrances of any nature
cxcept only the rights of the Company under the
Conditional Sale Agreement and as to the units manu-
factured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971,
between Pacific Car and the Company and the Lease
of the same date between the Company and Pacific
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Fruil Kxpress Company, and covenanding to defend
the title {o such units againgt the demands of all per-
sons whomsoever hased on elaimns originaling prior {o
the delivery of sueh uuits by sueh Manufacturer;

(b) Certificate or Certificates of Acceptance signed
by an aunihorized represenialive of the Company
stating that the units of the Kyguipment of the Manu-
facturer in such Group have been delivered to the
Company In accordance with the Conditional Sale
Agreement, have been inspected and accepted by him
on behalf of the Company, conform to the Speecifica-
tions (as defined in the (‘onditional Sale Agrecment)
applicable thereto and to all applicable Interstate Com-
merce Commission reguirements and specifications,
and to all standards recommended by the Association
of American Railroads, rcasomably inferpreted as
being applieable {o such equipment, and further stating
that there was plainly, distinetly, permanently and con-
spicuously marked on cach side of each of such uniis at
the time of its acceptance, in letiers not less than ouc
ineh in height, the following legend:

“OwNER BY A Secured Pawry Uxber A SeEcuriTY
Auvervent Proep Usoer Ture INTERsTATE ((OMMERCE
Act, Sgetion 200’

(¢) Invoice of each Manufacturer for the unifs of
the Equipment in such Group accommpanied by or hav-
ing endorsed thercon a certification by the Company
as 1o the correetness of the prices of such unils as set
forth in said invoice;

(d) An opinion of Mexsrs. Cravath, Swaiuc & Moore,
acting as special counsel for the Assignee and the
Investors named in the Finanee Agrecment, dated
a~ of such Clozing Date, staiing that (1) the Finance
Agreement, assuming dne authorization, execution and
delivery by such luvestors, has heen duly authorized,
excenled and delivered and is a Tegal, valid and binding
instrument, (ii) the Conditional Sale Agreemeni has
been duly autliorized, exeeuted and delivered by the
(Company and the Manufacturers and is a legal, valid
and binding insz{rament cuforceable against the Com-
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pany and the Manufacturers in accordance with its
terms, (iii) this Assignment has been duly authorized,
executed and delivered by the Manufacturers and the
Assignee and is a legal, valid and binding instrument,
(iv) the Assigneec is vested with all the rights, titles,
interests, powers and privileges purported to be as-
signed to it by this Assignment, (v) seccurity title to
the units of the Equipment in such Group is validly
vested In the Assignee and such units, at the time of
delivery thereof to the Company, were free from all
claims, liens, security interests and other encumbrances
(other than those created by the Conditional Sale
Agreement), (vi) no approval of the Interstate Com-
mecrce Commission or any other governmental author-
ity is necessary for the valid exceution and delivery of
the Finanee Agreement, the Conditional Sale Agree-
ment or this Assignment, or if any such authority is
necessary, it has been obtained, (vii) the Conditional
Sale Agrcement and this Assignment have been duly
filed and recorded with the Interstatec Commerce Com-
mission in accordance with Section 20c of the Interstate
Commerce Act and no other filing or recordation is
necessary for the protection of the rights of the As-
signee in any statc of the United States of America or
in the District of Columbia and (viii) registration of
the Conditional Sale Agreement, this Assignment or
the certificates of interest delivered pursuant to the
Finance Agrcement is not required under the Securi-
ties Act of 1933, as amended, and qualification of an
indenture with respect thereto is not required under
the Trust Indenture Act of 1939, as amended ; and such
opinion shall also cover such other matters as may
rcasonably be requested by the Assignee or such In-
vestors;

(e) An opinion of counsecl for the Company, dated
as of such Closing Date, to the effect set forth in clauses
(i), (ii), (iii), (v), (vi) and (vii) of subparagraph (d)
of this Section 6 and stating that the Company is a duly
organized and cxisting corporation in good standing
under the laws of the State of Utah, its state of incor-
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poration, and has the power and authurity to own its
properiiex aud fo carry on its business as now con-
ducted ;

(f) Tu respeet of the Closing Date relating to the
inifial setticment for Myuipment under this Seetion 6,
an opinion of counsel for each Manufacturer, dated as
of such Clu~ing Dale, staling that (i) the Manufac-
{urer iz o duly organized and existing corporation in
goud stauding under the laws of the jurisdietion of its
incorporation and has the power and authority to own
ilx properties and to carry on its business as now cou-
ducted, (ii) the Conditional Sale Agreement has heen
duly authorized, exceuted and delivered by the Manu-
facturer and is a valid instrainent binding upon and
enforeeable against the Manufaclurer in aecordance
with ifs termw, (iii) this Assigomeni has been duly
authorized, exceated and delivered by the Maunufac-
turer and is a valid instrument binding upon and en-
foreeable against the Manulueiurer in aceordance with
its terms, and (iv) the Assignee is vested with all the
rights, {itle and interests and powers, privileges and
remedies of 1he Manufacturer in and to the Condi-
tional Sale Agrcement purported to be assigned to
the Assignee by this Axsignment; and in respeet of
cach Closing Dute, an opinion of counsel for the
Manufacturer, dated as of such Closing Date, re-
affirming the opinion of such counsel delivered in re-
speet of the initial (Cloxing Dale and stating that title
to the units of ¥guipment in such Group is validly
vested in the Assiznee, and {hiat sueh units, al the time
of delivery thereof to the Company in accordanee with
the provisious of the Conditional Sale Agreement, were
free of all elaims, [iens, sccurily interests and other
cneumbratices except only the rights of the Company
under the Conditional Sale Agreement and, as 1o the
units manufactured by Pacifiec Car, 1he rights of the
Company under the Lease Agreement dated as of
May 1, 1971, between Pacific Car and the Company,
and the Lease of the =ame date hetween the Company
and Pacific 1'ruil Express Company;
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(9) Unless payment of the amount payable pursuant
to subparagraph (a) of the third paragraph of Article
3 of the Conditional Sale Agreement shall be made by
the Assignee with funds furnished to it for that pur-
pose by the Company, the receipt from the Manufaec-
turer for such payment.

In giving the opinions specified in subparagraphs (d)
(e) and (f) of the first paragraph of this Section 6, counsel
may qualify any opinion, to the effect that any agreement
is enforceable in accordance with its terms, by a gencral
reference to limitations as to enforceability imposed by
bankruptey, insolvency, reorganization, moratorium or
other laws affecting the enforcement of creditors’ rights
generally. Any opinion delivered hereunder after the Clos-
ing Date relating to the initial settlement for Equipment
under this Section 6 may state that counsel signing such
opinion reaffirms any statement contained in any opinion
of the same counsel theretofore delivered hereunder with-
out repeating the substance of such earlier opinion. In giv-
ing the opinion specified in said subparagraph (d), counsel
may rely, as to the authorization, execution and delivery by
cach Manufacturer of the documents executed by such
Manufacturer, and to title to the units of Equipment of such
Manufacturer at the time of delivery thercof under the
Conditional Sale Agreement, on the opinion of counsel
for such Manufacturer, and as to any matters governed by
the law of any jurisdiction other than New York and the
United States, on the opinion of counsel for such Manu-
facturer or the opinion of counsel for the Company as to
such matters.

The obligation of the Assignee hereunder to make pay-
ments on each Closing Date is hereby expressly conditioned
upon the prior receipt by the Assigneec, as provided in the
Finance Agreement, of all the funds to be furnished to the
Assignee by the various parties to the Finance Agreement
with respeet to such Closing Date; and, in the event of
failure of any such party to furnish any such funds with
respect thereto, such Closing Date shall he postponed for
four business days. To the extent that the Company shall
pay or cause to be paid to the Assignee, in accordance with
the Finance Agreement, any amount or amounts on account
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ol the Purchase Price of the Equipment to be scttled for on
such (losing Date, the Company shall be relicved of its
indebiedness in respeet of the Purchase Price of the Kaquip-
ment under subparagraph (c¢) of the third paragraph of
Artiele 3 of the Conditional Sale Agreement to the extent of
the amount or amounts so paid by the Company. By any
such payment, however, the Company shall not aeqyuire any
rights under this Assignment.

It i= understood and agreed that the Assignee shall not
be required to make (i) any payment in respeet of any
units of the Eguipment cxcluded from the Conditional Sale
Agreement pursuant to Article 2 thereof or (ii) any pay-
ment under this Section 6 at any time while an Kvent of
Default, or any event which with the lapse of time and/or
demand provided for in the Conditional Sale Agreement
shall constilute an cvent of default, shall be subsisting
muder the Counditional Sale Agreement. It is also under-
slood and agreed that, anything herein to the contrary
notwithstanding, the Assignee hereunder shall not be obli-
gated to make payment to any Manufacturer except out of
funds furnished to it pursuant to the Finance Agreement.

Secrion 7. The Assignee may assign all or any of ils
rights under the Conditional Sale Agrecment, including
the right to receive any payment due or to become due to
it from the Company thereunder. In the cvent of any such
assignment, any such subsequent or successive assignee or
assignees shall, to the extent of such assignment, enjoy all
the rights and privileges and be subject Lo all the obligations
of the Assignee hereunder. In compliance with Article 23
of the Conditional Sale Agrcement the address of the
Assignee for purposes of notices and payments iz The Chase
AMaunhatitan Bank, (N.A.), Corporate Trust Admiunistration,
I Chase Manhattan Plaza, New York, New York 10015 or
such other address as the Assignee shall have furnished in
writing to the ("ompany.

Section 8. Each Manufacturer hereby:

(@) represents and warrants to the Assignee, its sue-
ceszors and assigns, that the Conditional Sale Agree-
ment was duly authorized by it and lawfully exccuted
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and delivered by it for a valid consideration, and that
assuming valid authorization, execution and delivery by
the Company, the Conditional Sale Agreement is, in so
far as the Manufacturer is concerned, a valid and exist-
ing agreement binding upon the Manufacturer and the
Company in accordance with its terms and that it is now
in force without amendment thereto; and

(b) represents and warrants to the Assignee, its suc-
cessors and assigns, that as of its execution and delivery
of this Assignment all of its right, title and interest in
and to the Conditional Sale Agreement was free of all
claims, liens, security interests and other encum-
brances whatsoever; and

(¢) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee
or its successors or assigns, make, execute and deliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things as
may be necessary and appropriate in the premises to
give effect to the provisions hereinabove set forth and
more perfectly to confirm the rights, titles and interests
hereby assigned and fransferred to the Assignec or
intended so to be.

Secrion 9. This Assignment may be executed in any
number of counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together
shall constitute but one and the same instrument, which
shall be sufficiently evidenced by any such original counter-
part. The Assignee agrees to deliver one of such counter-
parts, or a certified copy thereof, to the Company. Although
this Assignment is dated for convenience as of May 1, 1971,
the actual date or dates of execution hercof by the parties
hereto is or are respectively, the date or dates stated in
the acknowledgments hereto annexed.

Sectiox 10. The terms of this Assignment and the rights
and obligations hereunder shall be governed by the laws of
the State of New York; provided, however, that the parties
shall be cntitled to all rights conferred by Section 20c of the
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Interstate Commerce Aet, and to the recordiug provisious
of uny other statutes pursuant to which this Agreement may
he recorded.

Ix Wirxess Wuersor, the parties hereto, cach parsuant
to due corporate authority, have eaunsed this instrument to
be executed in their respeetive corporate mames by duly
authorized officers, or representatives, and their respective
corporale scals to be hereunto aftixed and duly aitested, all
as of the date first above written.

GexeraL Erectric Compaxy

By ....... w looeenl.

Attest: -V«se-P*efnkné-
Attes Alenvger- Alarkepin

\\ . o L3 ).',(,( I?\U”"P ffdf{f"\- !bffgarfﬁhl‘n*
.a.:x.«.'./.r":--.-f."é::-. ........... ‘
o Secretary

GuxDERsON, INc.

Attest: Vice President

Secrelary

InTERNATIONAL 'CAR CoMPANY
(Division of Iniernational Rameo, Ine.)

Attest: Divisional President

Secretary
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Paorrio Car axp Fouxbpry CoMPANY

3 2
Vice President
Attest:
Secretary
UxioN Pacrioc Moror FrelcET COoMPANY
By (it e
Yice President
Attest:
Secretary
Tar Darsy Propucts oF STEEL PLATE
CORPORATION
- 2
President
Attest

Asst. Secretary
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Tae Caase ManmaTTAN BANK,
(National Associ

P N . L, £
L CICIC IR SRR SN A I o BRI AU I 20 BB Y ) w n

Asst. Secretary
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STATE oF )
CouNTY OF 88.:

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Pacrric Car AND Founpry CoMpaNy, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

State or  Pennsylvania
. 88.:
County oF Erie

On this A day of Auqus’, /27 | before me person-
ally appeared €.S5. Bressie,~ , to me personally known,
who, being by me duly sworn, says that he is a~Viee-Presi-
dent of GeneraL Errcrrio Company, that one of the seals
affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

AUDREY A. FROMKNECHT, NOTARY PUBLIC
ERIE, ERIE COUNTY, PENNSYLVANIA
MY COMMISSION EXPIRES DEC. 9, 1972

/ﬂﬂﬂ“?"‘ ﬂarkc-flh




STATE OF <
8.1
CouxTy OF
On this day of , before me person-
ally appearcd , to me perroually known. who,

being by me duly sworn, says that he is a Viee President of
(G cxnerson, INnc., that one of the ~eals affixed o the forego-
iny iustrument is the corporate seal of said corporation, that
said Instrument was zigned and sealed on hehalf of said
corporation by authorily of its Board of Directors and he
acknowledged that the exceution of the foregoing instiru-
ment was the free act aud deed of said eorporalion.

Srtare or NEw Youk
('ovnTy or Fnie

On this day of , before me person-
ally appeared Kari S. LoNuy, 1o me personally known,
who, being by me duly sworn, says that he is a Presi-
dent of InteErRNATIONAL (AR Compaxy (Division of Inter-
national IRameco, Ine.) that one of the seals affixed
{o the foregoing instrumneni is the corporate scal of
said corporation, that said instrumenf was signed and
zealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged thatl the execution
of the foregoiug insirument was the free aet and deed of
said corporation.

LR R R A I S R L s a e

Notary Public
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STaTE OF ]
CounTy oF 88.1

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Unton Pacrric Moror FreleET CoMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE oF )
CouxTY OF §8.1

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is President of
Tue Darsy Prooucts oF SteeL PLaTE CorroraTION, that one
of the scals affixed to the foregoing instrument is the corpo-
rate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by author-
ity of its Board of Directors and he acknowledged that the
exccution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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StaTE oF %_, /7'4 / .
CouxTy oF e "7 88.:

On this 12th  day of pugue® 7 74 , before me person-
ally appeared d= L Hver , to me personally known,
who, being by me duly sworn, says that he is u Viee Presi-
dent of T Ciiase Maxnartaxy Baxk, (N.A)), that one of
the seals aftixed to the Enregoing instrument is the corporate
seal of said corporation, that said instrumeni was signed
and sealed on behalf of said corporation by authority of its
Board of Dircctors and he acknowledged that the execulion
of the foregoing instrument was the free act and deed of
said corporation. \

Notary Pablic

ot N
ot v b e Yan
e o 0t -
st o e el e o
Catmm g v PR LI

Mt
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ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT

Receipt of a signed copy of, and due notice of the assign-
ment made by, the foregoing Agreement and Assignment, is
hereby acknowledged.

Uxioxn Pacrrr RAILROAD CoMPANY

A0ed

Vice President

Dated as of May 1, 1971.



CONDITIONAL SALE AGREEMENT
Dated as of May 1, 1971
BETWEEN

GENERAL ELECTRIC COMPANY
GUNDERSON, INC.
INTERNATIONAL CAR COMPANY

(Division of International Rameo, Ine.)

PACIFIC CAR AND FOUNDRY COMPANY
UNION PACIFIC MOTOR FREIGHT COMPANY
THE DARBY. PRODUCTS OF STEEL PLATE CORPORATION
AND

UNION PACIFIC RAILROAD COMPANY

AGREEMENT AND ASSIGNMENT
Dated as of May 1, 1971
BETWEEN

GENERAL ELECTRIC COMPANY
GUNDERSON, INC.
INTERNATIONAL CAR COMPANY

(Division of International Ramco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY
UNION PACIFIC MOTOR FREIGHT COMPANY
THE DARBY PRODUCTS OF STEEL PLATE CORPORATION
AND
THE CHASE MANHATTAN BANK, (N.A.), as Agent




CONDITIONAL SALE AGREEMENT, dated as of
May 1, 1971 between GexEran Frecrric Compaxy, a New
York corporation (hereinafter called General Eleciric),
GuxpersoN, Inc, an Oregon corporation (hereinafter called
Gunderson), IxTErxaTIONAL (ar Covmraxy (Division of
International Rameco, Ine.), an Illinois corporation (hercin-
after called International Car), Paciric Car axp Fouxory
Conpraxy, a Washington corporation (hereinafier called
Pacific (tar), Uxiox Pacrric Moror Fremeur (‘oMpaxy, a
Nebraska corporation (hercinafter called Motor Freight),
Tire Dagsy Provtrers or STERL Prate (CorroraTioN, a Kan-
sas corporation (hercinafter ealled Darby) (the foregoing
companies being hereinafter called collectively the Manu-
facturers or severally, the Manufacturer, or colleetively or
severally called the Vendor as the context may requirve, all
as wore parlicularly set forth in Anrtiele 27 hercof) and
Uxiox Pacririe Ramroap Compaxy, a Utah corporation
(hereinafter called the Company).

WiEReas, the Manufacturers have agreed to construet or
cause to he constructed and to sell and deliver to the Com-
pany and the Company has agreed to purchase, the new
and rebuilt railroad equipment deseribed in Schedule A
aitached hercto (hereinafter called the Equipment);

Now, THEREFORE, in considcration of the mutual prom-
ires, covenants and agreements hercinafter set forth, the
parties hereto do hereby agree as follows:

ArticLe 1. Construction and Sale. Pursuant to this
Agrcement, each Manufacturer shall construct or cause to
be construeted and shall scll and deliver to the Company
aud the Clompany shall, subject to the provisions of this
Agreement, purchase from such Manufacturer and accept
delivery of and pay for (as hereinafter provided) the units
of the Equipment which are described in Schedule A hereto
to he construeted by or for, and sold and delivered, by the
Manufacturer, each unit of which will be construefed in
accordance with the specifications referred fo in Schedule A
hereto and in accordance with such modifieations thercof



2

as may have been agreed upon in writing by the Manu-
facturer and the Company (which specifications and modi-
fications, if any, are hercinafter called the Specifications).
Each Manufacturer agrees that the design, quality, and
component parts of the Equipment will conform, on the date
of completion of manufacture thereof, to all Department of
Transportation and Interstate Commerce Commission
requirements and specifications for new and rebuilt equip-
ment and to all standards recommended by the Association
of American Railroads reasonably interprcted as being
applicable to new and rebuilt railroad equipment of the
character of such units.

ArticLE 2. Delivery. Each Manufacturer will deliver
its units of the Equipment to the Company, freight charges
prepaid, at the point specified in, and in accordance with,
the delivery schedule set forth in Schedule A hereto, or at
such other point and time as the Manufacturer and the
Company may mutually agree upon.

The Manufacturer’s obligation as to time of delivery is
subject, however, to delays resulting from causes beyond
its reasonable control, including, but not limited to, acts
of God, acts of government such as embargoes, priorities
and allocations, war or war conditions, riot or civil com-
motion, sabotage, strikes, differences with workmen, acci-
dents, fire, flood, explosion, damage to plant, equipment or
facilities, or delays in receiving necessary materials or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Article
2 and cxcept as hereinbelow provided, any Equipment not
delivered and accepted under this Agreement on or before
November 30, 1971 shall be excluded from this Agreement
and not included in the term ‘‘ Equipment’’ as used in this
Agreement unless the Company, with the written consent
of ithe Manufacturer of such units and its assignee or suec-
cessor assignee, in the event of an assignment or successive
assignments of this Agreement as contemplated in Article
15 hereof, shall elect fo include such units of Equipment
within this Agreement and shall, prior to November 30,
1971, actually deliver to the Manufacturer in writing, notice
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of such clection and furnish the Manufacturer with a copy
of such wrilten consent. In the event of any such exclusion,
ihe Company and the Mannfacturer shall execute an agree-
nment or agreements supplemental hereto limiting this
Agreement lo the Equipment not so excluded herefrom in
such form as may be necessary for the proper filing and
recording thercof in all offices where this Agreement shall
at the tiwe be filed or recorded. If the Manufacturer’s
failure to deliver, on or before November 30, 1971, all the
Fquipmeut, resulted from one or more of the causes re-
ferred to in the preceding paragraph, the Company shall
nevertheless he obligated to accept such excluded equip-
ment, and the Company and the Manufacturer shall execute
a separate agreement or agreemeuts providing for the pur-
chase of such excluded Kquipment by the Company, on the
terms hercin speecified, payment to be made either in cash
on delivery of sueh Equipment or, in the ecase the Company
shail arrange therefor, by means of a conditional sale, equip-
ment trust, or such olher appropriate method of finaneing
the purchase, as the Company shall determine and as shall
he reasonably acceplable to the Manufacturer.

From time to fime upon the completion of the construe-
tion of cach unit or of a number of units of the Kquipment,
such unit or units shall be presented to an inspector or other
authorized representative of the Company for inspecetion al
the place designated for delivery of such unit or uuits, and
if such unil or units conform to the Specifications, require-
ments and standards applicable thereto, and if delivery is
accepted, such inspeetor or anthorized represeniative of the
Compauy «hall exceute and deliver to the Manufacturer, in
such number of counterparts as may reasonably be re-
quested, a certificate of aceeptance (hercinafier called the
Certificate of Acceptance) stating that such unit or units
have beeu delivered {o the Company hercunder in aceor-
dance with this Agreement, have heen inspected and ac-
cepled by him on behalf of the Company, conform to the
speeifieations applieable thereto, to all applicable Tnterstate
("ommeree Commission requirements and Specifications and
to all standards recommended by the Association of Ameri-
can Railroads and are marked in accordance with Article 6
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hereof. Each Certificate of Acceptance shall be conclusive
evidence that the units of Equipment covered thereby have
been delivered to the Company and conform to the Specifica-
tions and are acceptable to the Company in all details;
provided, however, that the Manufacturer shall not be re-
lieved of its warranties contained in Articles 13 and 14
hereof. The Company shall designate an inspector or repre-
sentative who shall be reasonably available for presentation
of completed units and who shall upon presentation
promptly inspect and accept such units as conform with the
Specifications. Delivery of any unit of Equipment under the
Lease Agrecement, dated as of May 1, 1971, between Pacific
Car and the Company shall constitute delivery of such unit
under the provisions of this Article 2 and the Certificate of
Acceptance delivered pursuant to Section 1 of said Lease
shall be conclusive evidence that the units deseribed therein
have been delivered to and accepted by the Company here-
under on the date of such certificate, provided no such
certificate shall be dated prior to June 1, 1971.

The Manufacturer shall bear the risk of loss of each unit
of Equipment or damage thercto until delivery to and ac-
ceptance by the Company. Upon delivery and aceeptance
by the Company of a Certificate of Acceptance with respect
to any unit of Equipment, the Company shall bear the risk
of loss of or damage to such unit.

AxnTicLE 3. Purchase Price and Payment. The base
price or prices per unit of the Equipment are set forth in
Schedule A hereto. The base price or prices include esti-
mated freight charges from the respective Manufacturer’s
plant to the point of delivery and taxes, if any, and shall be
subject to increase or decrease, to the extent contemplated
in the purchase order referred to in Schedule A hercof, or,
as may be otherwise mutually agreed upon by the Manu-
facturer and the Company. The term ‘‘Purchase Price’’
as used herein shall mean the base price or prices as so in-
creased or decreased.

For the purpose of making settlement, all the Equipment
shall be divided into groups (each such group being herein-
after called a Group), each Group to consist of all units of



5

the Bquipment, delivered to and accepted hy the (lompany
in the calendar month preceding (or in respeet of the final
Group, preceding or on, as the caxe niay be) the Closiug Date
(fixed as hereinafter provided) in respeet of such Group.

Subjeet {0 the provisions of this Article 3, the Company
hereby acknowledgoes itself to be indebted 1o the Vendor in
Lthe amount of, and hercby promises to pay in cash to the
Yendor ai such place as the Vendor niay designate, the Pur-
chase Price of the Equipment to be constracted and sold by
such Vendor, as follows:

(@) Onihe Closing Date, with respect to each (troup,
an amount equal to (i) 20% of the aggregate Purchase
Price of all units of Equipment in such Group, as stated
in the invoice or invoices therefor (hervinafier called
the Group Invoiced Purchase Price), plus (ii) the
amount if any, hy which 80% of such Group Invoiced
Purchase Price, when added to 80% of the sum of the
Group luvoiced Purchaxe Drices of all other units
of the Eyuipment for which settlement has theretofore
been, and is then being, made exceeds the sum of (x)
$21,550,000 plus (y) any amount previously paid under
clause (ii) of this subparagraph (a);

(b) Ou the next succeeding Clozing Date following
reeeipl from cach Manufaciurer of its final certificate
(hereinafter ealled the Final Certificate) of the aggre-
gate Purchase Price for all of its units in all Groups
seltled for as provided herein, the amount, if any, by
which the final aggregate Purchase Price of ull such
units, as stated therein (hercinafier callud the Final
[nvoiced Purchase Priee), shall exeeed the sum of the
Group luvoiced Purchase Prices of all sueh units; and

(¢) In five substantially equal consecutive annual
instalments, as hereinafter provided, an amount equal
{o 80% of the sum of the Group Invoiced Purchase
Prices of all units of the Equipment to be sold by such
Vendor (hereinafier called the Conditional Sale In-
deMedness) less the amounls paid or payable in
respect thercof pursuant to clause (ii) of subparagraph
(a) of this paragraph, pro»ided, however, that, in case
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the amount payable pursuant to this subparagraph (c)
shall not, when divided by 5, result in an amount ending
in an integral cent, the final instalment shall be appro-
priately adjusted.

If this Agreement shall be assigned by any Manufac-
turer, the obligations of the Company under subparagraphs
(a) and (b) of the preceding paragraph of this Article 3
shall be unsecured obligations, and the Manufacturer shall
not have any lien on, or claim against, any unit of the Kquip-
ment or any part thereof in respect of such obligations.

The first instalment of the Conditional Sale Indcbted-
ness shall be payable on July 15, 1973 and subscquent instal-
ments shall be payable annually thercafter on July 15 of
cach year, to and including July 15, 1977. The unpaid
balance of the Conditional Sale Indebtedness shall bear
interest from the respective Closing Dates, regardless of
any postponement thereof pursuant to the provisions of
any assignment of this Agreement, at the rate of 7.26%
per annum and shall be payable, fo the cxtent accrued,
semi-annually on January 15 and July 15 in each year, com-
mencing January 15, 1972.

The Final Certificate and final invoice shall be delivered
by each Manufacturer on or before December 15, 1971, and,
if not so delivered, the Final Invoiced Purchase Price of
the units of the Equipment shall be, for all purposes of this
Agreement, the sum of the Group Invoiced Purchase Prices
of such units. The Manufacturer agrees that the Group
Invoiced Purchase Prices shall be so fixed that they will
not in the aggregate exceed the Final Invoiced Purchase
Price.

The term ¢“Closing Date’’ with respeect to any Group of
the Equipment shall mean such date not prior to August 15,
1971, and not later than December 31, 1971, and not more
than 15 business days following presentation to the Com-
pany of the Certificates of Acceptance and the invoice or
invoices for such Group, as shall be fixed by the Company
by written notice delivered fo the Vendor at least 7 business
days prior to the Closing Datc designated therein. The term
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“husiness days’ as used herein means calendar days, ex-
cluding Saturdays, Sundays, holidays and days on which
banking institutions are anthorized by law to close.

Inferest under this Agreemeni shall be determined on
the basis of a 360-day year of twelve 30-day months,

The Company will pay, to the extent legally enforeeable,
interest al 8% per annum upon all amounts remaining
unpaid after the same shall have become due and payable
pursuant to the terms hereof, anything herein t{o the con-
trary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or eurrency of the United States of
America as at the time of payment shall be legal tender
for the payment of public and privale debts. Payments to
Manufacturers shall be made in Pederal Funds. In the
event of an assignment by a Manufaciurer of its right to
receive any payment hereunder as hereinafier contem-
platud, sueh payment to its assignee shall be made in New
York Clearing House funds. In any case where the date of
a payvment. provided for in this Agreement shall be, in the
City of New York, a Saturday, Sunday, a holiday or a day
on which banking institutions are authorized by law to close,
then such payment need not be made on such date bul may
be macle on the next sueeeeding business day and such exten-
sion of {ime shall, in any case, be included in computing
interest, if any, in conneetion with such payment.

Except as provided in Article 7 hereof, the Company
shiall not have the privilege of prepaying any instalment of
its indebtedness hereunder, prior to the date it becomes due.

Articie 4. Taxes. All paymenis to be made by the
Company hercunder will be free of expense {o the Vendor
for collection or other charges and will be free of expense
to the Vendor in respeet of the amount of any local, state
or federal taxes (other than income, gross reccipts [except
gross income or gross receipts taxes in the nature of sales
taxes] excess profits and similar taxes) or license feew, fines
or penalties hereafter levied or imposed upon, or measured
by, this Agreement or any sale, use, payment, shipment,
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delivery or transfer of title under the terms hereof, all of
which expenses, taxes and license fees, fines and penalties
the Company assumes and agrees to pay on demand in
addition to the Purchase Price. The Company will
also pay promptly all taxes and assessments which
may be imposed upon the Equipment, or for the use
or operation thereof by the Company, or upon the carnings
arising therefrom, or upon the Vendor solely by reason of
its ownership thereof, and will keep at all times all and
every part of the Equipment frce and clear of all taxes and
assessments which might in any way affect the title of the
Vendor or result in a lien (other than a Permitted Lien, as
defined in Article 12 hereof) upon any unit of the Equip-
ment ; provided, however, that the Company shall be under
no obligation to pay any taxes, assessments, license fees,
charges, fines or penalties of any kind so long as it is con-
testing in good faith and by appropriate legal proceedings
such taxes, assessments, licenses, charges, fines or penalties
and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the property or rights of the
Vendor in or to the Equipment or otherwise hereunder.
If any such expenses, assessments, license fees, charges,
fines or penalties shall have been charged or levied against
the Vendor directly and paid by the Vendor, the Company
shall reimburse the Vendor on presentation of an invoice
or invoices therefor and any amounts so paid by the Vendor
shall be secured by and under this Agreement; provided,
however, that the Company shall not be obligated to reim-
burse the Vendor for any expenses, taxes, assessments,
license fees, charges, fines or penalties so paid unless the
Vendor shall have been legally liable in respect thereof, or
unless the Company shall have approved the payment
thereof.

ArticLe 5. Title to the Equipment. The Vendor shall,
and hereby does, retain the full legal title to and property
in the Equipment until the Company shall have made all of
the payments hereunder, and shall have kept and per-
formed all its agreements herein contained, notwithstand-
ing the delivery of the Equipment to and the possession
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and use thereof by the Company as herein provided. Any
and all additions to the Hquipment and any and all
replacements of parts thereof and additions thereio (exeepl
such as are not required pursuant to the applicable laws
or rules referred to in Ariicle 9 hercof and as may be
removed withoutl in any way atfeeting or impairing cither
the originally intended funetion or the use of any such
unit of the Kquipment) shall constilule accessions to the
Iiquipment and shall be subjeet to all the terms and condi-
tious of this Agreement and ineluded in the term ‘‘ Equip-
ment’* as used m this Agreement.

When, and only when, the Vendor shall have heen paid
the full amount of the Conditional Sale Indcbtedmess,
together with interest thereon, and all other payments as
hercin provided, and all the Company’s obligations herein
contained shall have been performed by the Company, ah-
solule right to the possession of, title {0, and property in,
the Equipment shall pass to and vest in the Company with-
out further transfer or action on the part of the Vendor,
except that the Vendor, if reduested by the Company, will
execute a bhill or bills of sale of the Equipment transfer-
ring the Vendor?’s title thereto and property therein fo the
Company or upon ifs order, free of all liens and encum-
branees created or retained hereby, and deliver such hill
or bills ot sale to the Company at its address speeified in
Article 23 hercof, and will execute in the same manmer
and deliver at the same place, for filing, recording or de-
positing in all necessary publie offices, such instrument or
instruments in writing as may he necessary or appropriate
in order then to make elear upon the public records the
title of the C‘ompany fo the Kquipment and will pay to
the Company any mouney paid {o the Vendor pursuant to
Article T hereof aud not theretofore applied as therein
provided. The Company hereby waives and releases any
and all rights, existing or that may be acquired, in or to
the pavment of any penalty, forfeil or damages for failure
{o exeeule and deliver such bill or bills of sale or lo file
any certificate of paymenl in compliance with any law or
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statule requiring the filing of the same except for failure
to execute and deliver such bill or bills of sale or instrument
or instruments or to file such certificate within a reasonable
time after written demand by the Company.

ArticLe 6. Marking of Equipment. The Company will
cause cach unit of the Equipment to be kept numbered
with the indentifying number as set out in Schedule A
hereto and will keep and maintain, plainly, distinctly,
permancntly and conspicuously marked on each side of
such unit in letters not less than one inch in height,
the name of the Vendor followed by the word ‘Owner’
or other appropriate words designated by the Vendor,
with appropriate changes thercof and additions thereto
as from time to time may be required by law in order to
protect the title of the Vendor to the Equipment and its
rights under this Agreement. The Company will not place
any such unit in operation, or exercise any control or
dominion over any part thereof, until such names and
word or words shall have been so marked on both sides
thereof and will replace promptly any such names and
word or words which may be removed, defaced or de-
stroyed. The Company will not change the numbers of any
such units except with the consent of the Vendor and in
accordance with a statement of new numbers to be substi-
tuted therefor, which consent and statement previously
shall have been filed with the Vendor by the Company and
filed, recorded or deposited by the Company in all public
offices where this Agreement shall have been filed, recorded
or deposited.

Except as above provided, the Company will not allow
the name of any person, association or corporation to be
placed on any unit of Equipment as a designation that might
be interpreted as a claim of ownership; provided, however,
that the Company may cause any unit of the Equipment to be
lettered with the name, initials or insignia of the Company,
or of a company controlling, or controlled by, or under
common control with the Company (hercinafter called an
Affiliate), or of a company operating such units under lease
from the Company or may cause the Equipment to be
lettered in some other appropriate manner for convenience
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of identification of {he inferest of the Company or such
Afliliate or lessee therein.

Articne 7. Replacement of Eguipment. In the evenl
that any unit of Hquipient shall be worn ouf, lost, con-
demned, stolen, destroyed, irreparably damaged, seized hy
government or otherwise rendered permaucntly unfit for
wse from any cause whatsvever (sueh oceurrences being here-
inafter called C(asunalty Oeccurrences) prior to the payment
of the full amount of the Conditional Sale Indebledness,
together with interest thereon, and all othier payments
required hereby, the Company shall prompily (after it has
knowledge of such Casualty Oceurrence) and fully inform
the Vendor in regard thereto. When the tolal Casualty
Value (as hereinafter defined) of uuits thut have suifered a
Casualty Oeccurrence shall exceed $100,000 (exelusive of
unitx having suffered a Casualty Oceurrence with respect to
which a payment shall have been made to the Vendor pur-
suaut to this Article 7) and the Company shall have re-
ceived knowledge thereof, the Company shall promptly pay
to the Vendor a sum equal {0 the Casually Value of such
units, as of the date of such payment, and shall file wilth
the Vendor a certificale of the President, any Viee ’resi-
dent or the Treasurer of the Company sciting forth the
Casualty Value of sueh unit of Kquipment suffering
a Casualty Occurrcuce, and the Vendor shall not there-
after have any interest in such umit or in any material
salvageable from such unit. For all purposes of this
Article 7 the Casualty Value of any umnit suffering a
Casualty Occurrence (other than a replacement unit) shall
be that proportion of the unpaid balance of the Conditional
Sale Indebtedness, as the final Purchase Price of such unit
bears to the ¥inal Invoiced Purchase Price of the Equip-
ment. The Casualty Value of each replacement unit suffer-
ing a Casualty Occurrence shall he that proportion of the
cosi of such unit (provided through the application of
moneys paid to the Vendor pursuant to the first paragraph
of this Article 7) which the number of instalment payment
dates remaining as of the date payment is made with respeet
to such Casualty Occurrence, hears to the number of instal-
ment payment dates so remaining as of the date of the
acquisition of such replacement unit.
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Any money paid to the Vendor pursuant to the preced-
ing paragraph of this Article 7 shall, so long as none of the
events of default specified in Article 17 hereof shall have
occurred and be continuing, be applied, in whole or in part,
as the Company may direct in a written instrument filed
with the Vendor, to prepay instalments of the Conditional
Sale Indebtedness, or, toward the cost to the Vendor (which
cost shall be the cost or fair value, as the case may be, set
forth in the officer’s certificate hereinbelow provided for in
the next succeeding subparagraph (1)) of a comparable unit
or units of standard-gauge railroad equipment (other than
work or passenger equipment) first put into service no ear-
lier than May 1, 1971, to replace such unit suffering a
Casualty Occurrence; provided, however, that, if at any
time after the last Closing Date, the total amount of
such moneys on deposit with the Vendor shall exceed the
total amount of the remaining unpaid instalments of the
Conditional Sale Indebtedness, the Vendor shall, on re-
quest of the Company, pay the amount of such excess to
the Company. In case any money is applied to prepay
instalments, it shall be so applied, on the instalment date
next following receipt by the Vendor of such written direc-
tion, to reduce instalments falling due in the inverse order
of their maturities, after payment by the Company of all
interest then accrued on each instalment or portion thereof
so prepaid, but without premium.

The Company will cause any replacement unit or units to
be marked as provided in Article 6 hereof. Any and all
such replacements of Equipment shall constitute accessions
to the Equipment and shall be subject to all the terms and
conditions of this Agreement as though part of the origi-
nal Equipment delivered hereunder and shall be included
in the term ‘“Equipment’’ as used in this Agreement. Title
to all such replacements shall be vested in the Vendor free
and clear of all prior claims, liens, sccurity interests and
other encumbrances, except Permitted Liens as defined in
Article 12 hereof, and shall be taken initially and shall re-
main in the name of the Vendor subject to the provisions
hereof, and the Company shall cxecute, acknowledge, de-
liver, file, record or deposit all such documents (including
the filing with the Interstate Commerce Commission in



13

accordatice with Section 20¢ of the Interstale Commerce
Act of an appropriale supplemental agreetnent deseribing
such replacements) and do any and all such aets as muy be
necessary to cause such replacements {v come under aud be
subjeet 1o this Agreement, and to protect the iile of the
Vendor to sueh replacemenl unitx. All such replacement
unifs shall be warranteed in like manner as ix customary
for units of like {ype and age. Whenever the Company shall
file with the Vendor a written direetion to apply amounts
toward the cost of any repiacement unit or units, the Com.
pany shall file {herewith in such number of counierparts as
may reasonably he requested:

(1) a certificate of a Viee President or the Chief
Mechanical and Engineering Officer of the Company
certifying that such replacement unit is standard-
gauge railroad equipment (other than work or passen-
ger equipment) first put into serviee no earlier than
May 1, 1971, and is warrantced by the manufaclurer
of such unit in like manner as is customary for equip-
ment of like type and age, and has becen marked as
required by the provisions of this Article 7, and certi-
tying, in the event such replacement unit is new equip-
ment, the cost of such replaucement unit and, in the
event such replacement unit shall be equipment there-
tofore used in railroad service, the fair value thereof;

(2) an opinion of counsel for the Company that title
to such replacement unit is vested in the Vendor free
and clear of all prior claims, liens, seeurity interests
and other oncumbrances except Permiited Liens as
defined in Article 12 {hereof, thai such unit has comc
under and Lecome subject to this Agrecment and that
the Company has duly filed with the Tufersiate Com-
merce (fommission, as provided by the thivd paragraph
of this Avrtiele 7, the supplemental agreement required
hereby and duly tuken all other action required hereby:
and

(3) a bhill of sale to the Vendor from the owner of
such replacentent units in form and substanee satisfac-
tory to the Vendor, together with the warranty referrved
to in clause (1) above.
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So long as none of the events of default specified in
Article 17 hereof shall have happened and be continuing,
any money paid to the Vendor pursuant to this Article 7
shall, if the Company shall in writing so direct, be invested,
and reinvested pending its application as hereinabove pro-
vided, in such bonds, notes, or other direct obligations of
the United States of America, or obligations for which the
full faith and credit of the United States is pledged to pro-
vide for the payment of intcrest and principal or open
market commercial paper rated ‘¢ prime’’ or its equivalent by
Standard & Poor’s Corporation or Moody’s Investors Serv-
ice, Inc., or successor to either of them or in certificates of
deposit of commerecial banks in the United States of America
having capital and surplus aggregating at least $50,000,000,
in each case maturing in not more than onc year from the
date of such investment (hercinafter called Authorized In-
vestments), as may be specified in such written direction.
Any such obligation shall from time to time be sold and the
proceeds thereof reinvested in such Authorized Investments
as the Company may in writing direct. Any interest re-
ccived by the Vendor on any Authorized Investments shall
be held by the Vendor and applied as herein provided. Upon
any sale or payment at maturity of any Authorized In-
vestments, the proceeds thercof, plus any interest received
by the Vendor thereon, up to the cost (including accrued
interest) thereof shall be held by the Vendor for application
pursuant to this Article 7. If such proceeds (plus such in-
terest) shall be less than such cost, the Company will
promptly pay to the Vendor an amount equal to such de-
ficieney, and unless, an event of default specified in Article
17 hereof shall have occurred and be continuing, if the
amounts reccived thereon, including interest received upon
or prior to such disposition, shall cxceed such cost, the
excess shall be paid to the Company upon its written re-
quest. The Company will pay all expenses incurred by the
Vendor in connection with the purchase and sale of Author-
ized Investments.

If one of the Events of Default specified in Article 17
hereof shall have happened and be continuing, then so
long as such Event of Default shall continue all money then
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held by the Vendor pursuant to this Artiele 7 (including
for this purpose Authorized Investments) shall be applied
by the Vendor as if such money were money received
upon the sale of Equipment pursuant to Article 18 hereof.

ArticLr 8. Mamienance and Repair. The Company will
al all imes maintain the Kgquipment in good order and
good running repair at its own expense.

Anricne 9. Compliance with Lows and Rules. During
the term of this Agreement the Company will comply in
all respeets with all laws of the jurisdictions in which
operations of the Company involving the Eruipmeni may
extend, with the interchange rales of the Association of
American Rai'roails and with all lawfnl rules of the Depart-
ment of Transportation, the Inlersiate Corrmerce Commis-
sion and any olher legislative, executive, adminisirative
or judicial body exercising any power or jurisdiction over
the Fquipment, to the extent that such laws and roles ulfect
the title, operation or use of the Equipment; and in the
event thal such laws or rules require the alteration of the
Fquipment, the Company will conform thercewith, at its ex-
pense, aml will maintain the same in proper condition for
operation umder such laws and rules: provided, howeeer,
that the Company may, in good faith, contest the validity
or application of any such law or role in any reasonable
manner which dees not, in the opinion of the Veudor,
adversely affeet the property or rights of the Vendor
hereundex.

AnrticLe 10. Reports and Inspections. On or hefore
April 30 in each year, commencing with the year 1972, the
Company shall furnish to the Vendor an accurate state-
ment signed by an officer of the Company as of the preceding
December 31, (a) showing the amount, deseription and
numbers of the Lquipment then covered herchy, the amount,
deseription and nambers of all units of {the Equipmoent that
may huve ~ffered a Casually Occurrceunce during the pre-
ceding calendar year (or sinee the date of this Agreemerd in
the case of the first such statement), and such other infor-
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mation regarding the condition and state of repair of the
Equipment as the Vendor may reasonably request and (b)
stating that, in the case of all Equipment repaired or re-
painted during the period covered by such statement, the
numbers and markings required by Article 6 hereof have
been preserved or replaced. The Vendor shall have the
right, by its agents, to inspect the Equipment and the Com-
pany’s rceords with respect thereto at such times as it may
reasonably request, but no failure by the Vendor or its
agents to make any such inspection shall be deemed a
waiver of any of the Vendor’s rights under this Agreement.

ArticLe 11. Possession and Use. The Company, so
long as an Nvent of Default (as hereinafter defined)
shall nol have oceurred and be continuing under this Agree-
ment, shall be entitled to possession and use of the Equip-
ment upon the lines of railroad owned or operated by it
either alone or jointly with others and whether under lease
or otherwise, and upon the lines of railroad owned or oper-
ated by any railroad company controlled by, or under com-
mon contirol with the Company, or over which it has track-
age rights or upon connecting and other railroads in the
usual inierchange of traffic, from and after delivery of the
Equipment by the Manufacturers to the Company, but only
upon and subjeet to all the terms and conditions of this
Agrecment. The Company shall not, without the prior writ-
ten consent of the Vendor, assign or transfer its rights in
the Equipment hereunder or transfer or sublet the Equip-
ment or any unit thereof except to an affiliate (and then only
subject to this Agreement and without releasing the Com-
pany from its obligations hercunder).

ArticLE 12. Prohibition Against Liens. The Company
will pay or satisfy and discharge any and all sums claimed
by any pariy from, through or under the Company or its
successors or assigns which, if unpaid, might become a
lien, charge or security interest upon the Equipment, or any
unit thereof, equal or superior to the title of the Vendor
thereto, but shall not be required to pay or discharge any
such claim so long as the validity thereof shall be centiested
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in good faith and by appropriate legal proceedings in any
reasonable manner and the non-payment thereof does not,
in the opiuion of the Vendor, adversely alfeet the properly
or rights of the Vendor hereunder. Any amounts paid by
the Vendor in discharge of liens, charges or security inter-
ests upon the Equipment shall he secured by and under this
Agreement,

This eovenanl will not he deemed breached by reason of
liens for taxes, assessments or governmental charges or
levies, in each ease not due and delinguent or undeter-
mined or inchoate materialmen’s, mechanies’, workmen’s,
repairmen’s or other like liens arising in the ordinary
course of business and, in each case, not delinquent (such
liens being herein called Permitted Liens).

Arricre 13. Company’s Indemnities; Manufacturers’
Warraaties. The Company agrees 1o indemity and save
harmless the Vendor aud each Manufacturer from and
against all losses, damages, injuries, liabiltlies, claims and
demands whatsoever, regardless of the cause thereof, and
expenses in conncetion therewith, iucluding counsel fees,
arising oul of retention by the Vendor of title {o the Kquip-
ment, or oul of the nwe and operation thereof by the Com-
pany during the peried when ditle thereto remains in the
Vendor or the {runsfer of {itle to the Equipment by the
Vendor pursuant to any of the provisions of this Agree-
ment. Thiz covenant of indemnity shall continue in full
foree and elfcet notwithstanding the full payment of the
Couditional Sale Tndebtedness, together with interest there-
on, and all other paymenis as herein provided, and the
transfer of title to the Kquipment, as provided in Article
hereof, or the fermination of this Agrecment in any manner
whatsocver.

After acceplancee by 1he Company of any unit or units of
Eijuipment as provided for under Article 2 hereof, the Com-
pany will bear the risk of, and shall not be released from its
oblizations hereunder in the event of, any damage to or the
destruetion or loss of such unit or units.
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Each Manufacturer warrants that cach unit of Equipment
to be sold and delivered by it pursuant to this Agreement
will be built in accordance with the requirements, Specifi-
cations, and standards referred to in Article 1 hereof, and,
except in cases of articles and materials specified by the
Company and not manufactured by such Manufacturer, war-
rants cach such unit to be free from all defects in material
and workmanship under normal use and service, the liability
of the Manufacturer hereunder heing limited, as the Com-
pany may elect, to those remedies set forth in respect of
each Manufacturer on Schedule B hereto; provided, how-
ever, that the Manufacturer be notified of the fault or defect
when it is first discovered and given reasonable opportunity
to verify any claimed defect in workmanship or material.

The foregoing warranty of each Manufacturer shall begin,
with respect to each unit of Hquipment, at the time of
delivery of such unit to the Company and shall continue
as provided in respect of each Manufacturer on Schedule
B hereto. This warranty is expressly in lieu of all other
warranties of each Manufacturer expressed or implied and
cach Manufacturer neither assumes nor authorizes any
person to assume for it any other warranty liability in
connection with the construction and delivery of the Equip-
ment, including the service performance of materials and
specialties designated by the Company over which the
Manufacturer has no control, except for the patent indemni-
fication contained in Article 14 of this Agrecement. No Man-
ufacturer shall have any liability for lost profits or indireect,
incidental, consequential or commercial losses. Fach Manu-
facturer makes no warranty of merchantability or fitness
for a particular purpose.

Each Manufacturer agrees that, with respeet to its pur-
chase of any articles or materials specified by the Com-
pany, it will endeavor to secure from the manufacturer of
such articles or materials a warranty fo the Company
substantially in the form of the warranty from the Manu-
facturer to the Company contained in this Article. If the
Manufacturer is unable to secure such a warranty, it shall
promptly so inform the Company, and the Company shall
thercafter either specify another article or material, in lieu
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of the article or material originally speeified, or accept the
original article or material with such warrautly as may be
seeured.

Each Mannfacturer agrees with the Company thatl the
acceptance of any unit by the Company under Article 2
hereof shall not be decmed a waiver by the Company of
any of ity right< nnder this paragraph. This warranly «hall
continue in {full force and effeet for the period siated not-
withstanding the full payment of the (tonditional Sale In-
debtedness, together with interest thereom, and all other
paymends as herein provided, and the transfer of title to
the Fquipment, as provided in Ariicle 5 hereof, or the
termination of this Agrcement in any manner whatsocver.

Armicne 14, Patent Indemnitics. Exeept in cases of
designs, syrtems, processes or formulae utilized by a Manu-
facturer in or about the construetion of units of Kgnuipment
as a resull of specification by the C'omipany, and articles and
materials speeilied by the (fompany and not manufactured
by the Munulacturer, the Manufacturer agrees to indem-
nify, proteet and hold the Company harmless from and
against any and all liability, eclaims, demands, coxts,
charges and cxpenses, ineluding royalty payments and
counsel fees, in any manner imposed upou or acecruing
against the Company, or the user of any of the Hguipment,
because of the use in or about econstruction of the Equip-
ment or any unit ithereof, of any design, system, process, or
formula, article or material infringing or claimed to in-
fringe on any patent or other right. The Company likewise
will indemnify, proieet and hold the Vendor and the Manu-
facturer harmless from and against any and all liability,
claims, demauds, costs, charges and expenses, ineluding
rovally payments and counsel fees, in any manner imposed
upon or aceruniug against the Vendor and,or {he Manu-
facturer hecause of the use in or about the construetion
of any unil of Equipment, of any such design, system,
process, or formula specified by the Company and not de-
veloped or purported to be developed by the Manufaec-
turer or article or material specified by the Company and
not manufaciured by the Manufacturer, which infringes,
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or is claimed to infringe, on any patent or other right other
than patents or other rights controlled by the Manufacturer.

Each Manufacturer agrees to and hereby does, to the
extent legally possible without impairing any claim, right
or cause of action hereinafter referred to, transfer, assign,
set over and deliver to the Company every claim, right and
cause of action which such Manufacturer has or hereafter
shall have against the originator of any designs or against
the seller or sellers of any designs specified by the Com-
pany, or articles or materials specified by the Company and
purchased or otherwise acquired by the Manufacturer for
use in or about the construction of the Equipment, or any
unit thereof and arising out of such use, on the ground that
any such design, article or material or operation thereof
infringes or is claimed to infringe on any patent or other
right, and further agrees to execute and deliver to the
Company all and every such further assurance as may be
reasonably requested by the Company, more fully to effec-
tuate the assignment, transfer and delivery of every such
claim, right and cause of action. The Manufacturer will
give notice to the Company of any claim known to the
Manufacturer from which liability may be charged against
the Company hereunder, and the Company will give notice
to the Manufacturer of any claim known to the Company
from which liability may be charged against the Manu-
facturer hereunder.

Each Manufacturer agrees that, with respect to the pur-
chase of any articles or materials specified by the Com-
pany and not manufactured by the Manufacturer, it will
endeavor to secure an undertaking by the manufacturer
of such articles or materials to indemnify the Company
and/or the Manufacturer with respect to such articles or
materials, substantially in the form as that of the Manu-
facturer to the Company contained in this Article. In the
event that the Manufacturer is unable to secure such an
undertaking of indemnification, it shall promptly so inform
the Company, and the Company shall thereafter either
specify another article or material in lieu of the article or
material originally specified, or accept the original article
or material subject to such indemnmification as may be
secured.
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The foregoing covenants of indemnity shall continue in
full foree and effect, notwithstanding the full payment of
the Conditional Sale Indebtedness, together with interest
thereon, and all other payments as herein provided, and the
{ransfer of title to the Equipment, as provided in Article 5
hereof, or the termination of this Agreement in any manner
whatsoever,

ARTiCLE 15. Assignments, The Company, to the extent
that it may effectively do so under applicable provisions
of law, covenants not to sell, assign, transfer or otherwise
dispose of all or any of its rights under this Agrcement
or, except as provided in Article 11 hereof, transfer the
right to possession of any unit of the Equipment without
first obtaining the written consent of the Vendor. An assign-
ment or transter to a railroad company or other purchaser
(including a successor corporation by consolidaiion or
merger) which shall acquire all or substantially all the rail-
way rolling stock of the Company, aud which, by execution
of an appropriate instrument satisfactory to the Vendor,
shall assume and agree to perform each and all of the
obligations and covenants of the Company hercunder, shall
not be deemed a breach of this covenant.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, including the right to re-
ceive the payments herein provided to be made by the Com-
pany, may he assigned by the Vendor and reassigned by
an assignee at any time or from {ime to time. No such
assignment shall subject any assignee to, or relieve any
Manufacturer from, any of ifs obligations to causc o be
construeted and to deliver the Equipment in accordance
herewiil or to respond to any of its warranties and indem-
nities contained in Articles 13 and 14 hereof, or relieve the
Company of its obligations to any Manufacturer under
Articles 1, 2, 4, 13, 14 and 15 hereof and subparagraphs
(a) and (b) of the third paragraph of Article 3 hercof,
or any other obligation which, according to its terms and
coniext, is intended to survive an assignment.

Upon any such assignment either the assignor or the
assignee shall give written notice to the Company, together
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with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assignment, acquire all of
the assignor’s right, title and interest in and to the Equip-
ment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in
such assignment. F'rom and after the receipt by the Com-
pany of the notification of any such assignment, all pay-
ments thereafter to be made by the Company hereunder
shall, to the extent so assigned, be made to the assignee at
the address of the assignee specified in the aforesaid notice.

The Company recognizes that it is the custom of railroad
equipment manufacturers or sellers to assign agreements
of this character and understands that the assignment of
this Agrecement, or of some or all of the rights of the Ven-
dor hereunder, is contemplated. The Company expressly
represents, for the purpose of assurance to any person,
firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of the Vendor
hereunder, and for the purpose of inducing such acqui-
sition, that in the event of such assignment by the Vendor,
as hereinbefore provided, the rights of such assignee to
the unpaid balance of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, or such part thereof as may be assigned,
as well as any other rights hereunder which may be so
assigned, shall not be subject to any defense, set-off,
counterclaim or recoupment whatsoever arising out of any
breach of any obligation of any Manufacturer in respect
of the Equipment to be constructed and sold by if here-
under, or the manufacture, construction, delivery, or war-
ranty thereof, or in respect of any indemnity herein
contained, nor subject to any defense, set-off, counterclaim
or recoupment whatsoever arising by reason of any other
indebiedness or liability at any time owing to the Company
by any Manufacturer. Any and all such obligations, how-
soever arising, shall be and remain enforceable by the
Company against and only against the Manufacturer.

In the event of any such assignment, or successive assign-
ments by the Vendor, of title to the Equipment and of
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the Vendor’s rights hercunder in respeet thereof, the Com-
pany wiil, whenever requested by such assignee, change the
names and word or words to be marked on each side of
cach unit of the Equipment =0 as to indicate the tidle of
such assignee to the Equipment, with such names and word
or words as shall be specified by such assignee, subject to
the requirenents of the laws of the jurisdictions in which
the Equipment shall be operaied by the Company relaling
to such numes and word or words for use on equipment
covercd by conditional sale agreements with respect to
railroad equipment. The cost of marking such names and
word or words with respect 1o the first assignee of this
Agreement (or to a successor agent in case, and to the
extent that, the first assignee is an agent) of not less than
all of the Equipment shall be borne by the Company. The
cost of marking such names aud word or words in conneetion
with any subsequent assignment (other than to a successor
agent if the first aysignee is an agent) or of an initial assign-
ment of legs than all of the Equipmeni shall be borne by the
assignee.

In the event of any such assignment prior to the com-
pletion of delivery of the Equipment, the Company will, in
connection with each seftlement for a Group of Kquipment
subsequent 1o such trausfer or assignment, deliver to the
assignee, at the time of delivery by the Company of notice
fixing the Closing Date with respeet to xuch Group, all
dueunients required by the terms of such assignment to be
delivered 1o the assignee in conncetion wilh such scitle-
ment, in such number of counierparis as may reasonably
be requested, except for any opinion of counsel for the
assignee.

If this Agreement shall have been assigned by a Manu-
facturer and the assignee shall not make payment to such
Manufacturer on the Closing Dale with respeet to a Group
of Equipment of an amount equal to that portion of the
aggregaie Purchase Priee of such Group payable by the
Company pursuant to subparagraph (e¢) of the third para-
graph of Article 3 hercof, the Manufacturer will promptly
notify the Company aud if such amount shall not have been
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previously paid to the Manufacturer, the Company will, not
later than 90 days after such Closing Date, pay or cause to
be paid to the Manufacturer such amount, together with
interest thereon from such Closing Date, to the date of
payment by the Company at the prime rate of interest
charged by The Chase Manhattan Bank, (N.A.) in effect on
the date when such payment was due, and in such event the
Asgsignee shall reassign to such Manufacturer, without re-
coursc to the assignee, all of the right, title and interest of
the Assignee in and to the units of Equipment with respect
to which payment had not been made by the Assignce. In
the event that the Company shall pay, or cause to be paid,
such amount to a Manufacturer, the Company shall be re-
licved of its indebtedness in respect to the Purchase Price
of the Equipment pursuant to subparagraph (e¢) of the
third paragraph of Article 3 hereof to the extent of the
amount so paid.

ArticLe 16. Application of Default and Remedy Pro-
visions. It is contemplated that coincident with, or shortly
after, the execution and delivery of this Agreement, cach
Manufacturer will assign to a single assignee or to a single
agent for several assignees: (a) all of its right, title and in-
terest in and to the Equipment and each unit thereof, to be
constructed and sold under this Agreement, when and
as severally delivered and acecepted, and upon payment to
each Manufacturer of the amount required to be paid by any
such assignee or agent, (b) all the right, title and interest
of such Manufacturer in and to this Agreement in respect to
the Equipment to be constructed and sold under this Agree-
ment (except the rights to construct and to deliver, the
rights to receive the payments specified in subparagraphs
(a) and (b) of the third paragraph of Article 3 and in the
final paragraph of Article 15 of this Agreement and without
relieving the Company of its obligations to the Manufaec-
turers under Article 14 hereof), and the right to reimburse-
ment for taxes as provided for in Article 4 hercof, and in
and to any and all amounts which may be or become due or
owing by the Company fo the Manufacturer under this
Agreement on account of the Company’s indebtedness in
respect of the aggregate Purchase Price of the Equipment
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and interest ihereon, and in and to any other sums becoming
due from the Company under this Agreement other than
those hereinabove excluded; and (e¢) all of each Manufae-
tarer’s rights (except as aforesaid), powers, privileges and
remedics under this Agreement. It is the intent of the par-
ties to this Agreement that if, following any such assign-
ment by o Manufacturer to an assignee or a single agent for
several assignecs, an Fvent of Default shall have oceurred
and be confinuing as hereinafter provided in Ardicle 17 of
this Agreement in respeet of any obligation of the Clompany
to the Manufacturer so assigned, such assignee or agent
shall be entitled to enforce all of the assigned rights, powers,
privileges and remedies of such Manufacturer under this
Agreement.

ArmicLe 17. Defaults. In the event that any one or more
of the fullowiug Events of Default shall oceur and be con-
tinuing, to wit:

(@) The Company shall fail to pay in fall any por-
tion of the Clonditional Sale Indebledness or any other
sum payable by the Company under this Agreement
within five days after payment thereof shall be due
hereunder; or

() The Company shall, for more than 30 days after
the Vendor shall have demanded in writing perform-
ance thereof, fail or refure {o comply with any cove-
nani, agreement, term or provision of this Agreement
or of any agreement eniered into concurrently herewith
relating to the finanecing of the Fquipment, on its part
1o be kept and performed or to make provision satis-
faclory to the Vendor for such compliance; or

(¢) A petition for reorganization under Seetion 77
of the Bankruptey Act, as now constituied or as said
Seetion 77 may be hereafter ameuded, shall be filed by
or againsi the Company and, unless such petition shall
have been dismissed, nullificd, stayed or otherwise ren-
dered ineffective (but then only so long as such stay
shall eontinue in foree or such ineffectiveness shall
contiuue), all the obligations of the Company under this
Agreement shall not have been duly assumed in wriling,
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pursuant to a court order or decree, by a trustee or
trustees appointed in such proceedings in such manner
that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall
be earlier; or

(d) Any proceedings shall be commenced by or
against the Company for any relief which includes, or
might result in, any modification of the obligations of
the Company hereunder, under any bankruptcy or in-
solvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations, ar-
rangements, compositions or extensions (other than
a law which does not permit any readjustment of the
indebtedness payable hercunder) unless such proceed-
ings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but only so long as
such stay shall continue in forece or such ineffectiveness
shall continue) and all the obligations of the Company
under this Agreement shall not have been duly assumed
in writing pursuant to a court order or decree by a
trustee or frustees or receiver or receivers appointed
for the Company or for its property in connection with
any such proceedings, or otherwisec given the same
status as obligations assumed by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such pro-
ceedings shall have becen commenced, whichever shall
be earlier; or

(@) The Company shall make or suffer any unauth-
orized assignment or transfer of this Agreement or
any intercst herein or any unauthorized transfer of
the right to possession of any unit of the Equipment;

then at any time after the occurrence of such an Event of
Default the Vendor may, upon written notice to the Com-
pany and upon compliance with any legal requirements
then in force and applicable to such action by the Vendor,
declare the entire indebtedness in respect of the unpaid
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balance of the Purchase Price of the Equipment (including
without limitation thereto the unpaid balance of the Condi-
tional Sale Indebtedness, together with the interest thereon
then accrued and unpaid) and all other amounts payable by
the Company under this Agreement and not theretofore paid,
immediately due and payable, without further demaud, and
thereafter the aggregate of the unpaid balance of the Iur-
chase Price of the Kquipment (including such balance of the
Conditional Sale Indebtedness, together with the interest
thereon) and all such other amounts not theretofore paid
shall bear inlerest from the date of such declaration at a
rate of 8% per annum, {o the extent legally enforceable,
and the Vendor shall thereupon be entitled to recover judg-
ment for the entire unpaid balance of the indebtedness, pay-
able as aforesaid, in respeet of the aggregate Purchase
Price of the Equipment, and to collect such judgment out of
any property of the Company wherever situated.

The Vendor may ai its diseretion waive any such Event
of Default and its econseqnences and reseind and annul any
such declaration by notice to the Company in writing to
that effect, and therecupon the respective rights of the
parties shall he as they would have been if no such Kvent of
Default had existed and no such declaration had heen made.
Notwithstanding the provisions of this paragraph, it is ex-
pressly understood and agreed by the Company that time
is of the essence of this Agreement and that no such waiver,
reseission or annulment shall extend to or affeet any other
or subsequent default or impair any rights or remedies
consequent thereon.

ArticLe 18, Remedies. If an Event of Default shall have
occurred and be eontinuing as hereinabove provided, then
at any time after {he entire indebtedness in respect of the
aggregate Purchase Price of the Equipment shall have been
declared immediately due and payable as hereinbefore pro-
vided and during the confinnance of such Event of Defaul,
the Vendor may, upon such further notice, if any, as may be
required for compliance with any mandatory requirement of
law applicable to the action fo be taken by the Vendor, take
or cause {o he taken by ils agent or agents immediate pos-



session of the Equipment, or any unit thereof, without
liability to return to the Company any sums theretofore
paid and free from all claims whatsoever, except as herein-
after in this Article 18 expressly provided, and may remove
the same from possession and use of the Company or any
other person and for such purpose may enter upon the
premises of the Company or other premises where the
Equipment may be located and may use and employ, in con-
nection with such removal, any supplies, services and aids
and any available trackage and other facilities or means of
the Company, with or without process of law.

In case the Vendor shall rightfully demand possession
of the Equipment pursuant to of this Agreement and shall
reasonably designate a point or points for the delivery of
the Equipment to the Vendor, the Company shall, at its
own expense, forthwith and in the usual manner, cause the
Equipment to be moved, to such point or points as shall be
designated by the Vendor and shall there cause the Equip-
ment to be delivered to the Vendor; and, at the option of the
Vendor, the Vendor may keep the Equipment on any of the
lines or premises of the Company until the Vendor shall
have leased, sold or otherwise disposed of the same, and for
such purpose the Company agrees to furnish without charge
for rent or storage, the necessary facilities at any point
or points selected by the Vendor reasonably convenient
to the Company. This Agreement to deliver the Equipment,
as hereinbefore provided, is of the essence of this Agree-
ment between the parties, and, upon application to any
court of equity having jurisdiction in the premises, the
Vendor shall be entitled to a decree against the Company
requiring specific performance hereof. The Company here-
by expressly waives any and all claims against the Vendor
and its agent or agents for damages of whatever nature
in conncetion with any retaking of any unit of the Equip-
ment in any reasonable manner.

If an Event of Default shall have oceurred and be con-
tinuing, as hereinbefore provided, then at any time there-
after during the continuance of such Event of Default and
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after the entire indebledness in respect of the aggregate
Purchasc Price ol the Equipment shall have been deelared
immediately due and payable, as hereinbefore provided, the
Vendor (affer retaking possession of the Kquipment as
hereinbefore in this Artiele 18 provided) may, subjeet to
any mandatory requirements of law then in force appli-
cable therelo, at its eleciion retain the Equipmeni as iis
own and make such disposition thercof as the Vendor shall
decm fit, and in such event all the Company’s rights in the
Equipment will thereupon terminale and all payments
made by the Company may be retained by the Vendor as
compensation for the nse of the Equipment by the Com-
pany; provided, however, that if the Company, within 30
days of reeeipt of notice of the Vendor’s election {o retain
the Equipment for its own use, as hereinafter provided,
shall pay or cause to be paid to the Vendor {he total unpaid
balance of such indebtedness (including, without limitation
thereto, the unpaid bhalance of the (fonditional Sale Indebt-
edness, together with interest thereon acerued and unpaid),
and all other amounts payable by the Company under this
Agreement, then in such event absolute right to the pos-
gession of, title to and property in the Equipmenti shall
pass to and vest in the Company.

The Vendor with or without the retaking of possession
thereof may, at s election and upon reasonable netice to
the Company and to any other perzon to whom notice of
time and place must be given hy law, sell the Equipment, or
any unit thercof, free from any aud all claims of the (fom-
pany, or of any other party claiming from, through or under
the Compauy at law or in equity, at public or privale =ale
and with or without advertisement as dhe Vendor may de-
{ermine, and pending any =uch sale the Vendor with or with-
ol retaking possession of the Hquipment may, but shall
have no obligation to, lease from time to fime any or all
units thereof to such persons or corporations on such terms
and for such purriods as it shall deem advizable, all subjeet to
and in compliance with any mandatory requirements of law
then in foree and applieable to such sale; provided, how-
cver, {hai if prior to such sale and prior to the making of a
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contract for such sale, the Company should tender full pay-
ment of the total unpaid balance of the indebtedness in
respect of the Purchase Price of the Equipment, together
with interest thereon accrued and unpaid and all other pay-
ments due under this Agreement as well as expenses of the
Vendor undertaking possession of, uncovering, storing,
holding and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor’s reasonable attor-
ney’s fees, then in such event absolute right to possession of,
title to and property in the Equipment shall pass to and
vest in the Company. The proceeds of such sale, less the
attorneys’ fees and any other expenses incurred by the Ven-
dor in taking posscssion of, removing, storing and selling
the Equipment, shall be credited on the amount due {0 the
Vendor under the provisions of this Agreement. Written
notice of the Vendor’s election to retain the Equipment for
its own use may be given to the Company by registered mail
addressed to the Company as provided in Article 23 hereof,
at any time during a period of 30 days after the enfire in-
debtedness in respect of the aggregate Purchase Price of
the Equipment shall have been declared immediately due
and payable as hereinbefore provided ; and if no such notice
shall have been given, the Vendor shall be deemed to have
clected to sell the Equipment in accordance with the provi-
sions of this Article 18.

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
under may be held or conducted at such place or places
and at such time or times as the Vendor may specify, in
one lot and as an entirety, or in separate lots, and without
the necessity of gathering at the place of sale the property
to be sold, and in general in such manncr as the Vendor
may determine in compliance with any such requirements
of law, provided that the Company shall be given written
notice of such sale as provided in any such requirements,
but in any event not less than ten days prior thereto, by
registered mail addressed to the Company as provided in
Article 23 hereof. If such sale shall be a private sale per-
mitted by such requirements, it shall be subject to the right
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of the Compary to purchase or provide a purchascr, within
10 dayx after notice of the proposed sale priee, at fhe
same price oltered by the intending purchaser or a hetter
price. To thu extent not prohihited by any such require
ments of law, the Vendor may bid for and hecome the pur-
chaser of the Kquipment, or any mnit thereof, so oflered
for sale withont aceountabilily to the Clompany (exeepl 1o
the exteut of surplus mouney reeeived as hercinatier pro-
vided in this Artiele 18), and in payment of the purchase
price therefor the Vendor sLall be entitled, 1o the extent
not prohibited as aforesaid, to have eredited on account
thercof all ums due {o the Vendor from the Compuny
hereunder.

Each and cevery power and rvemedy hereby speeifically
given to the Vendor shall he in addition {0 eveiry other
power and remedy hereby specifically given or now or
hereafter exixting at law or in cquity, and each and every
power aud remedy may be exereired from time 1o time and
simultaneously and as ofteu and in such order as may he
deemued expedient by the Vendor. All such powers and
remedies shall be cumulative, awl the exercise of one shali
not be devnied a waiver of the right to exereise any other
or otherz, No delay or omisxzion of the Vendor in the exer-
cise of any such power or remedy and no renewal or exten-
sion of any paymenis due hercunder shall impair any such
powcr or remedy or shall be consirued {o he a waiver of
any defanlt or an acquiescence thervein.

If, after applying all sums of moncey realized by {he
Vewdor wider the remedies herein provided, there shall ve-
main any amount due to it under the provisions of {his
Agreement, the Company shall pay the umount of such de-
ficieney to the Veudor upon demand, and, if the Company
shall fail to pay such deficieney, the Vendor may bring suit
therefor and shall Lie entitled to recover a judement there-
for again< {he Company. [, after applying as aforesaid
all sums realized by the Vendor, there shall remain a sur-
pln= in the possession of the Vendor, such surplus shall be
paid to the Company.
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The ‘Company will pay all reasonable expenses, including
attorneys’ fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then in
such suit the Vendor may, to the extent permitted by law,
recover reasonable expenses, including attorneys’ fees, and
the amount thereof shall be included in such judgment.

ArticLE 19. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
state, or which by any applicable law of any state would
convert this Agreement into any instrument other than an
agreement of conditional sale (which is not overriden by
any provision of applicable federal law), shall as to such
state be ineffective, without modifying the remaining pro-
visions of this Agreement. Where, however, the conflicting
provisions of any applicable state law may be waived, they
are hereby waived by the Company to the full extent per-
mitted by law, to the end that this Agreement shall be
deemed to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Company, to the full extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession
of or to sell the Equipment, or any unit thereof, any
other requirements as to the time, place and terms of sale
thereof, any other requirements with respect to the en-
forcement of the Vendor’s rights hereunder, and any and
all rights of redemption.

ArticLe 20. Extension mot a Waiver. No delay or
omission in the exercise of any power or remedy herein
provided, or otherwise available to the Vendor, shall
impair or affect the Vendor’s right thereafter to exercise
the same. Any extension of fime for payment hereunder,
or other indulgence duly granied to the Company, shall
not otherwise alter or affect the Vendor’s rights or the
Company’s obligations hereunder. The Vendor’s acceptance
of any payment after it shall have become due hereunder
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shall not be deemed to alter or affect the Company’s obliga-
tions or the Vendor’s rights hereunder with respeet to
any subsequent payments or defaults therein.

ArticLE 21. Recording. The Company will cause this
Agreement and any supplements hereto and any assign-
ment hercof (a counterpart of the first such assignment
being attached hereto) to be filed and recorded wiih the
Interstate Commerce Commission in accordance with Sec-
tion 20¢ of the Inlersiate Commerce Act, and otherwise as
may be required by law or reasonably requested by the
Vendor, from time to time, for the purpose of proper pro-
teciion, to the satisfaction of counsel for the Vendor, of its
litle to the iquipment and its rights under this Agreement
or for the purpose of carrying out the intention of this
Agreement and the Company will promptly furnish lo the
Vendor certificates or other evidences of such filing and
recording, and an opinion or opinions of counsel for the
Company with respeet thereto, satisfactory to the Vendor.

ArticLE 22. Payment of Expenses. The Company will
pay all reasonable costs and expenses, except the counscl
fees of the Manufacturers, incident to this Agreement and
the first assignment of this Agrecment (including the fees
and expenses of an agent, if the first assignee is an agent),
and any instrument supplemental or related thereto, includ-
ing fces and expenses of counsel for, and including stamp
and other taxes, if any, of, the first assignee of this Agree-
ment (including the fees and expenses of an ageut, if the
first assignec is an agenl) and any party or parties acquir-
ing interests in such first assignment, and in connection
with the transfer by any party or parties of interests ac-
quired in such first assignment. For the purposes of this
Article 22, if the first assignec is an agent, then any succes-
sor agent to such agent shall also be considered the first
assignee.

ArticLE 23. Notice. Any notice to or demand upon the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage
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prepaid, to the Company at 345 Park Avenue, New York,
New York 10022 or at such other address as may have
been furnished in writing to the Vendor by the Company.
Any notice to or demand upon the Manufacturers pursuant
hereto shall be deemed to be properly given or made if
delivered or mailed, first class postage prepaid, to General
Electric at 2901 East Lake Road, Erie, Pennsylvania, to
Gunderson, Inc. at 4700 Northwest Front Avenue, Port-
land, Oregon 97208, to International Car, at 835 Englewood
Avenune, Buffalo, New York, to Motor Freight, at 1416 Dodge
Street, Omaha, Nchraska, to Pacific Car at 1400 North
Fourth Street, Renton, Washington 98005, and to The Darby
Products of Steel Plate Corporation, at First and Walker,
Kansas City, Kansas or at such other address as may have
been furnished in writing to the Company by any such
Manufacturer. Unless otherwise herein provided, any notice
to or demand upon any assignee of the Vendor or of the
Company pursuant hercto shall be deemed to be properly
given or made if delivered or mailed, first class postage pre-
paid, to such assignee at such address as may have been
furnished in writing to the Company or the Vendor, as the
casec may be, by such assignee. An affidavit with respect
to such mailing of any notice or demand by the person
mailing the same shall be deemed to be conclusive evidence
of the giving of such notice or the making of such demand.

ArticLE 24. Law Governing. The terms of this Agree-
ment and the rights and obligations hereunder shall be
governed by the laws of the State of New York; provided,
however, that the parties shall be entitled to all rights
conferred by Section 20¢ of the Interstate Commerce Act
and to the recording provisions of any other statute pur-
suant to which this Assignment may be recorded.

ArticLe 25. Article Headings. All article headings are
inserted for convenience only and shall not affect any
consiruction or interpretation of this Agreement.

ArricLe 26. Effect and Modification of Agreement. No
variation of this Agreement and no waiver of any of its pro-
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visions or condilions shall be valid unless in writing and
duly executed on behalf of the Vendor and the Clompany.
This Agreemeut, incloding Schedule A attached hereto, ex-
clusively and complelely states the righis of the Vendor and
the Company with respeet to the Equipment and amends
and supersedes all other agreements, oral or wrilten, with
respeet to the Kquipment ineluding the Lease Agreement,
dated as of May 1, 1971 between Pacifie Car and the Com-
pany but exeepting the Purchase Agreement, dated as of
July 1, 1971 between Motor Freight and the Company.

ArricLr 27. Definitions. The term “Vendor’’, when-
ever used in this Agreement, means, before any assign-
ment of any of its rights hercunder each Manufacturer, and
ANY SUCCESSOT or successors for the time being to its manu-
facturing properties and business, and, after any such as-
signment, both any assignee or assignees for the time heing
of such particular assigned rights as regards such rights,
and also any assignor or assignors as regards any rights
hercunder that are retained and exeluded from any assigu-
ment; aud the term “Manufacturer’, whenever used in
this Agreement, means hoth before and after any such as-
signment, the Manufacturer, and any successor or sucees-
sors for 1he {ime being to its manufacturing properties and
business.

The term ¢ Company?’, whenever used in this Agreement,
means Union Pacific Railroad Company and also any as-
signee of its rights under this Agreement pursunant to the
first senicnee of Article 15 hereof.

Arnticus 28. Erecution. This Agreement may be exe-
cuted in any number of counlerparts, each of which so
executed =hall be deemed to be an original, and such eoun-
terparts together shall constitute but one and the same
contract, which shall be sufliciently evidenced by any such
original counterpart. Although this Agreement is dated
for eonvenicuce as of May 1, 1971, the actual date or dates
of exccution hercof by the partics hereto is or are, respee-
tively, the date or dales stated in the acknowledgments
hereto annexed.
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In Wrirress WHEREOF, the parties hereto, each pursunant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by their
officers or representatives thereunto duly authorized and
their respective corporate seals to be hereunto affixed, duly
attested, all as of the date first above written.

GexeraL Errcrric CoMPANY

General Manager, Locomotive
Products Departmeni

Secretary

GuxpErsonN, Ixo.

Attest:

IxTERNATIONAL CaR CoMPANY
(Division of International Rameo, Inc.)

Secretary
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Paciric Car anD Founpry CompaNy

By i
Vice President
Attest:
Secretary
Uxi1ox Pacrric Motor FrEsur CoMPANY
By i i
Vice Prestdent
Attest
Secretary
Tug Darsy PropucTs oF STEEL PLATE
CORPORATION
BY tiiiiiiiiiiiiii i
President
Attest:
Asst. Secretary
Uxiox Pacirig Ranwrpap CoMpaxy
iV
Vice President

Attest: -
K11~

- vy Secretary
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StaTE OF

CounTty oF 88.3
On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is the General
Manager, Locomotive Products Department of GENErAL
ErecTric CoMPaxy, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and
he acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

Notary Public

Stare or OPecon
88.:
CoUNTY OF MurrNeman

On this é7~ day of Aususr, 1971 | before me person-
ally appeared(wneres H. Hawems  to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of GunpErsow, INc., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors

and he acknowledged that the execution of the foregoing
instrument was the free Me of said corporation.

ﬁ
Notary Public
Mg Commission Expires Oct. 15, 1972
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State or NEw YORK
Couxrty or Erie

On this day of , before me person-
ally appeared Karu S. Loxa, to me personally known, who,
being by me duly sworn, says that he is President of INTER-
vaTioNaL (s Comrany (Division of International Rameco,
Inc.) that one of the seals affixed to the foregoing instru-
ment is the eorporate seal of said corporation, that said in-
strument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors and he acknowl-
edged that the exccution of the foregoing instrument was
the frec act and deed of said corporation.

Notary Public

StATE OF
§8.:
CouxNTY OF
On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Viee Presi-
dent of Paciric Car axp Fourxpry Compaxy, that one of the
scals affixed to the foregoing instrument is the corporate
scal of said corporation, that said instrument was signed
and scaled on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public



StaTE OF .
CouxTy oF 88,3

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Uxton Pacrric Motor FrEicET CoMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STaTE OF )
CounTY OF 88.:

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is President of
TrE Darsy Propucts oF STEeEL Prate CorPoraTION, that one
of the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the
exccution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public




STATE OF ez 2t esls
CouNTY orfi’m f’" iy 883

On this n" day of JZ:'.:. 24 f'f"' before me person-
ally appeared )/ ﬁ /’— , to me personally known,
who, being by me duly swom, says that he is a Vice Presi-
dent of Uxiwox Pacrric Ramwroan Compaxy, that one of the
seals aflixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

/“"— > ' .r" " a" s
'i » ;H)"(f-::p ‘e * Jg ,i ‘ -/l{?[ /"4‘)
.”  Notary Public

FLIZABLIEE Y racpinr ! ,LJ:J..A)
Net=ty 2o S i1 s York
ETEO T S AN
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Manufacturer

General Elcetric

Gunderson
Motfor Freight

International Car
Darby

Pacific Car

43
SCHEDULE B

Warranty

To repair at the Manufacturer’s plant or to deliver
to the Company at its plant a new part {o replace
any pari that may fail under normal serviee within
two years after shipment from the Manunfactorer’s
plant or hefore the unit of Kquipment in which such
part is located has been 250,000 miles in seheduled
service, whichever event shall first oceur, because
of faully work done by the Manufacturer or defec-
tive material in equipment manufactured by the
Manufacturer.

To repair or to deliver to the Company at its plant
a new part to replace the defective part or to pay
the cost of repair or replacement according to the
AAR Code of Rules Governing Condition of and
Repairs to Freight and Passenger Cars with Inter-
changed Traftie, any part of any unit that may fail
nnder normal service within two years after ship-
ment from the Manufacturcer’s plant beeause of
inadequate design, faulty work done, or defective
material made by the Manufacturer.

To repair at the Manufacturer’s plant or to deliver
to the Company at the Manufaciurer’s plant, a new
part to replace any part of any unil that may fail
under normal service wilthin one year after ship-
ment from ihe Manufacturer’s plant because of
faulty work donce or defeclive material made by
the Manufacturer,

To repair the defeet at the Manufacturer’s plant
or to replace the defeclive part or to pay the
cost of repair or replacement aceording to the
AAR (Code of Rulex Governing Condifion of and
Repairs to Freight and Passenger Cars with In-
terchanged Traffie, any part of any unit that may
fail under normal service within iwo years after
delivery of sueh unit to the Company.



AGREEMENT AND ASSIGNMENT dated as of May 1,
1971 Dbetween Qexeral Krectric Compraxy, a New York
corporation (hercinafier called General Electric), GuNner-
80X, Ixc., an Oregon corporation (hercinafter ealled Gun-
derson), INTerxaTiONAL ((AR (Jompaxy (Division of Inter-
nalional Rameo, Inc.), an Illinois corporation (hercinafter
called International Car), Paciric Car axp Fouxpry Com-
PANY, a Washington corporation (bereinafter called Pacific
Car), Unx1ox PaciFic Motor Freieit (ompaxy, a Nebraska
corporation (hercinafier called Motor Freight), Tue Danny
Probuers or Stexn Prare Corrvoratiow, a Kansas corpora-
tion (hereinafter ealled Darby) (the foregoing companies
being hereinafter called collectively the Manufacturers or
severally dhe Manufacturer) and Tnr Cnase Maxiatran
Barx (National Association), a national banking associa-
tion with its business address at 1 Chase Manhattan Plaza,
New York, New York 10015, acting as Agent under an
Agreement dated as of May 1, 1971 (hereinafter ealled the
Finance Agreement) and said hanking corporation, so act-
ing being hereinafter called the Assignec.

Wieeras, the Manufacturers and Union Pacifie Railroad
Company, a corporation duly organized and existing under
the laws of the State of Utah, with an office in New York,
New York (hereinafter ealled the Company), have entered
into a Clfonditional Sale Agreement, dated as of May 1, 1971
(hereinafter called the Conditional Sale Agreement), cover-
ing the construction, sale and delivery, on the conditions
thercin set forth, by the Manufacturers and the purchase
by the Company of the railroad equipment deseribed in
Schednle A to the Conditional Sale Agreement (said
equipment being hereinafter called the Equipment):

Now, TuEREFORE, Tuis AGREEMENT WITKEsseTH: That,
in congideration of the sum of Une Dollar ($1.00) and
other good and valuable consideraiion paid by the Assignee
to the Mannfaclurers, the receipt of which is hereby acknowl-
edged, as well as of the mutual ecovenants herein contained:

Secriox 1. Each Manufacturer hereby assigns, {ransfers
and scts over unto the Assignee, its suecessors and assigns:

(a) All of its right, title and inierest in and to the
Equipment and each unit thereof when and as severally



2

delivered and accepted under the Conditional Sale
Agrecment, and upon payment by the Assignee to the
Manufacturer of the amounts required to be paid under
Section 6 hereof with respect to such unit;

(b) All of its right, title and interest in and to the
Conditional Sale Agreement in respect of the Equip-
ment (except the rights to construct or cause to be
constructed and to deliver the Equipment and the
rights to receive the payments specified in subpara-
graphs (a) and (b) of the third paragraph of Article 3
thereof and in the final paragraph of Article 15
thereof) and the right to reimbursement for taxes as
provided in Article 4 of the Conditional Sale Agree-
ment, and in and to any and all amounts which may
be or become due or owing by the Company to the
Manufacturer under the Conditional Sale Agreement
on account of its indebtedness in respect of the aggre-
gate Purchase Price (as defined in the Conditional Sale
Agreement) of the Equipment and interest thereon,
and in and to any other sums becoming due from the
Company under the Conditional Sale Agreement, other
than those hereinabove excluded; and

(¢) All of the Manufacturer’s rights (except as here-
in limited), powers, privileges and remedies under the
Conditional Sale Agreement

(without any recourse, however, against the Manufacturer
for or on account of the failure of the Company to make any
of the payments provided for in, or otherwise to comply
with, any of the provisions of the Conditional Sale Agree-
ment) ; provided, however, that this Assignment shall not
subject the Assignee to, or transfer, or pass, or in any way
affect or modify, the obligations of the Manufacturer to
construct or cause to be constructed and to deliver the
Equipment in accordance with the Conditional Sale Agree-
ment or in respect of its warranties and indemnities con-
tained in Articles 13 and 14 of the Conditional Sale Agree-
ment or relieve the Company from its obligations to the
Manufacturer under Articles 1, 2, 3, 4, 13, 14 and 15 of the
Conditional Salec Agreement, it being understood and agreed
that, notwithstanding this Assignment, or any subsequent
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assignmoent pursuant to the provisions of Article 15 of the
Conditional Sale Agreement, all obligations of the Manu-
facturer to the Company in respeet of the Equipment shall
be and remain enforecable by the Company, its successors
and assigus, against and only against the Manufacturer. In
furtherance of the foregoing assignment and transfer, the
Manufacturer hereby authorizes and cmpowers the As-
signee in the Assignee’s own name, in the name of the
Assignee’s nominee, or in the name of and as attorney, here-
by irrevocably constituted, for the Manufaciurer, to ask, de-
mand, sue for, collect, receive and enforee any and all sums
to which the Assignec is or may become entitled under this
Assignment and complianee by the Company with the terms
and agreements on its part 1o be performed under the Con-
ditional Sale Agrecment, but at the expense und liability
and for the sole henefit of the Assignee.

tach Manufacturer agrees that any amount payable to it
by the Company, whether pursuant to the Conditional Sale
Agrcement or otherwise, not hereby asvigned to the As-
signee, shall not be secured by any lien or charge on any of
the units of Equipment.

SkcrioN 2. HEach Manufacturer covenants and agrees
that it will eause the Equipment to be sold by such Manu-
facturer under the Conditional Sale Agreement to be con-
strueted in full accordance with the Conditional Sale Agree-
ment and will deliver the =ame upon eompletion to the Clom-
pany in accordance wilh the provisions of ihe Conditional
Sale Agrvement; and that, notwithstanding this Assign-
ment, it will perform and fully comply with each and all of
the covenants and condilions of the Conditional Sale Agree-
meni sct forth to be performed and complied with by it.
Each Manufucturer further covenants and agrees that it
will warraut to the Asgsignee and the Company that at the
time of delivery and acceptance of cach unit of the Figuip-
ment xold by it, it had legal title to =uch unit and good and
lawfai right 1o sell such unif and the title to such unit was
free of all claims, liens, security interests and other encumn-
brauces of any nature exeept only the rights of the Company
under the Conditional Sale Agreement and as to nnits
manufactured hy Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971, be-
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tween Pacific Car and the Company and the Lease as of the
same date between the Company and Pacific Fruit Express
Company; and the Manufacturer further covenants and
agrees that it will defend such title against the demands of
all persons whomsoever based on claims originating prior
to the delivery of such unit by the Manufacturer under the
Conditional Sale Agreement; all subject, however, to the
provisions of the Conditional Sale Agreement and the rights
of the Company thereunder. The Manufacturer will not de-
liver any of the Equipment to the Company until the filings
and recordations referred to in Article 21 of the Conditional
Sale Agreement have been effected, as to which fact Manu-
facturer and its counsel may rely upon advice of counsel
for the Company.

Secrion 3. KEach Manufacturer covenants and agrees
with the Assignee that in any suit, proceeding or action
brought by the Assignee under the Conditional Sale Agree-
ment for any amount which may be due or owing by the
Company on account of its indebtedness in respect of the
aggregate Purchase Price of the Equipment and interest
thereon, and any other sums becoming due under the Condi-
tional Sale Agreement, or to enforce any provision of the
Conditional Sale Agrecment, it will save, indemnpify and
keep harmless the Assignee from and against all expense,
loss or damage suffered by reason of any defense, set-off,
counterclaim or recoupment whatsoever of the Company
arising out of a breach by the Manufacturer of any obliga-
tion in respect of the Equipment, or the manufacture, con-
struction, delivery or warranty thereof, or under Articles 13
and 14 of the Conditional Sale Agreement, or by reason of
any defense, set-off, counterclaim or recoupment whatso-
ever arising by reason of any other indebtedness or liability
at any time owing to the Company by the Manufacturer.
Any and all such obligations shall be and remain enforce-
able by the Company against and only against the Manu-
facturer and shall not be enforceable against the Assignee
or any party or parties in whom title to the Equipment, or
any unit thereof, or any of the rights of the Manufacturer
under the Conditional Sale Agreement, shall vest by reason
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of this assignment or of succexsive assignmends or {rans-
fers. The Manufacturer shall have no liability under the
foregoing provisions of this Scetion 3 unless (a) the
Assignee, in any such suit, proeceding or action by the
Assignee, hereinabove deseribed, prompily moves or takes
other appropriate action on the basis of Article 15 of the
Conditional Sale Agreement, to strike any such defense,
sel-off, counferclaim or recoupment asserted by the Com-
pany awd the eourt or other hody having jurisdiction in
sueh suit, proeceding or action denies such motion or other
action and aceepts such defense, set-off, counterclaim or
recoupment as a triable issue in such suit, procecding or
action, and (b) upon any such denial and acceptance, the
Axsignee promptly notifies the Manufacturer of any such
defuense, set-off, counterelaim or reconpment asgeried hy the
(‘ompany and the Manufacturer is given the right by the
Assignee to eompromise, settle or defend against, at its ex-
pense, such defense, sct-off, counterclaim or recoupment.
The Manufacturer will indemmify, proteet and hold harm-
less the Assignee from and against any and all liability,
claims, demands, costs, charges and cxpenses, including
royalty payments and eounsel fees, in any manner imposed
upon or aceruing against the Assignee or its assigns be-
cause of the use in or about the construetion of the Equip-
meni, or any unit thereof, of any design, system, process,
formula, article or material which infringes, or is claimed
to infringe, on any patent or other right, exeept for any
design, system, process or formula specified by the Com-
pany and not developed or purported to be developed by
the Manufacturer or any article or material specified by
the Company and not manufactured by the Manufacturer.

Section 4. Each Manufacturer will cause to be plainly,
distinetly, permancntly and conspicuously marked on cach
side of each unil of the Equipment, at the time of delivery
thercof to the Company, in letters nol less than one inch
in height, ihe following legend:

“OwxED BY A SECURED PPanty UNDER & SECURITY AGREE-
mExT Fieen Uxper tue InterstaTe ComMErcr Act, SEC-
rioN 20¢?°,
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Secriox 5. Upon payment io a Manufacturer of an
amount equal to the Final Invoiced Purchase Price (as de-
fined in Article 3 of the Conditional Sale Agreement) and a
request of the Assignee, its successors or assigns, the
Manufacturer will execute any and all instruments which
may be necessary or proper in order to discharge of record
the Conditional Sale Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in
the Equipment.

SecTion 6. The Assignee, on each Closing Date fixed as
provided in Article 3 of the Conditional Sale Agrecment
with respeet to a Group of Equipment (as defined in said
Article 3) or as otherwise hereinafter set forth, shall pay
to each Manufacturer an amount equal to that portion of the
Purchase Price of such Group to be paid pursuant to sub-
paragraph (c¢) of the third paragraph of said Article 3
in respeet of units of Equipment of such Manufacturer
included in such Group, provided that there shall have
been delivered to the Assignee at least 3 business days
prior to such closing date, as provided in Article 15
of the Conditional Sale Agreement, the following documents,
in such number of counterparts or copies as may reasonably
be requested, in form and substance satisfactory to it and to
its special counsel:

(a) Bill of Sale from such Manufacturer to the As-
signee transferring to the Assignee title to the units of
the Equipment in such Group of such Manufacturer and
warranting to the Assignee and to the Company that
at the time of dclivery to and acceptance by the
Company in accordance with the provisions of the Con-
ditional Sale Agreement the Manufacturer had legal
title to such units and good and lawful right to sell such
units and title to such units was free of all claims, liens,
sccurity interests and other encumbrances of any nature
cxcept only the rights of the Company under the
Conditional Sale Agreement and as to the units manu-
factured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971,
between Pacific Car and the Company and the Lease
of the same date between the Company and Pacifie
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[Fruit Express Company, and covenanting to defend
the title Lo such units against the demands of all per-
sons whomsoever based on claims originating prior to
the delivery of such unils by such Manufacturer;

(b) Certificate or Certificates of Acceptance signed
by an authorized representaiive of the Company
stating that the units of the Equipment of the Manu-
facturer in such Group have buen delivered to the
Jompany in accordance with the Conditional Sale
Agreement, have been inspected and accepled by him
on behalf of the Company, conform to the Specifica-
tions (as defined in the C'onditional Sale Agrecment)
applicable therceto and to all applieable Inferstate (‘om-
merece Commission requirements and specifications,
and to all slandards recommended by the Association
of American Railroads, recasonably inferpreted as
being applicable to such equipment, and further stating
that there was plainly, distinetly, permanently and con-
spicuously marked on cach side of cach of such units at
the time of its acceptance, in letters not less than onc
inch in height, the following legend:

“Owxeb BY & Seccrep Papry Uxnuer A Secunity
AukeeMENT Finey Uxsper e IxTerstate COMMERCE
Act, SEcT1uN 2007,

(¢) Invoice of cach Manufacturer for the units of
the Equipment in such Group accompanied by or hav-
ing cndorsed thercon a certification by the Company
as to the correctness of the prices of such units as set
forth in ~aid invoice;

(11) An opinion of Messrs. Cravath, Swaine & Moore,
acting as speeial counsel for the Assignee and the
Investors named in the Finanee Agreement, dated
as of ~nch Closing Date, stating that (1) the Finance
Agreermuent, assuming Jue authorization, exceution and
delivery by sucli Investors, has heen duly authorized,
exceuted and delivered and is a legal, valid and binding
instrumment, (ii) the Counditional Sale Agreement has
heen duly autherized, exccuted and delivered by the
Company and the Manufacturers and i¢ a legal, valid
and binding instrument enforceable against the Com-
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pany and the Manufacturers in accordance with its
terms, (iii) this Assignment has been duly authorized,
executed and delivered by the Manufacturers and the
Assignee and is a legal, valid and binding instrument,
(iv) the Assignee is vested with all the rights, titles,
interests, powers and privileges purported to be as-
signed to it by this Assignment, (v) security title to
the units of the Equipment in such Group is validly
vested in the Assignee and such units, at the time of
delivery thereof to the Company, were free from all
claims, liens, security interests and other encumbrances
(other than those created by the Conditional Sale
Agreement), (vi) no approval of the Interstate Com-
merce Commission or any other governmental author-
ity is necessary for the valid execution and delivery of
the Finance Agreement, the Conditional Sale Agree-
ment or this Assignment, or if any such authority is
necessary, it has been obtained, (vii) the Conditional
Sale Agrcement and this Assignment have been duly
filed and recorded with the Interstate Commerce Com-
mission in accordance with Section 20c of the Interstate
Commeree Act and no other filing or recordation is
necessary for the protection of the rights of the As-
signee in any state of the United States of America or
in the District of Columbia and (viii) registration of
the Conditional Sale Agreement, this Assignment or
the certificates of interest delivered pursuant to the
Finance Agreement is not required under the Securi-
ties Act of 1933, as amended, and qualification of an
indenture with respect thercto is not required under
the Trust Indenture Act of 1939, as amended ; and such
opinion shall also cover such other matters as may
rcasonably be requested by the Assignee or such In-
vestors;

(e) An opinion of counsel for the Company, dated
as of such Closing Date, to the effect set forth in clauses
(1), (i), (iii), (v), (vi) and (vii) of subparagraph (d)
of this Scction 6 and stating that the Company is a duly
organized and existing corporation in good standing
under the laws of the State of Utah, its state of incor-
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poration, and has the power and authoritly to own its
properties and to carty oun its business as uow con-
ducted ;

(f) In respeet of the Clusing Date relating to the
initial settloment for Eqguipment under this Section 6,
an opinion of eounsel for cach Manufacturer, dafed as
of such Closing Date, stating that (i) the Manufae-
turer is w duly organized and existing corporation in
good standing under the laws of {the jurisdiction of its
itcorporation and has the power and authority to own
its properties and to carry on its business as now con-
ducted, (ii) the Condilional Nale Agrcement has been
duly autherized, execuled and delivered by the Manu-
Facturer and is a valid instrument binding wpon and
cuforveable against the Manufacturer in accordance
witl its teems. (iil) this Assignment has been duly
authorized, cxecuted and delivered by the Manufae-
turer and is a valid instrument binding upon and en-
forceable against the Manufaeturer in accordance with
ifs termy, and (iv) the Assiguee is vested with all the
rights, {ille and interests and powers, privileges and
remedies of the Manufacturer in and to the Condi-
lional Sale Agreement purported to be assigned to
the Assignee by this Assignment; and in respect of
cach Closing Date, an opinion of counsel for the
Manufacturcr, dated as of such losing Dale, re-
affirming the opinion of =uch counsel delivered in re-
speet of the initial Closing Date and staling that iitle
{o the units of Equipment in such Group is validly
vested in the Assignee, and that such units, at the time
of delivery thercof to the Company in accordance with
Lhe provizions of the Conditional Sale Agrecment, were
free of all elaimyx, liens, sceurity interests and other
encumbrianees exeept only the rights of the Company
under the Conditional Sale Agreement and, as to the
units mauufactiured by Pacific Car, the rights of the
Company under the Lease Agreement dafed as of
May 1, 1971, between Pacific Car and the Company,
and the Lease of the same date between the Company
and Pucific Fruit Express Company;
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(g) Unless payment of the amount payable pursuant
to subparagraph (a) of the third paragraph of Article
3 of the Conditional Sale Agreement shall be made by
the Assignee with funds furnished to it for that pur-
pose by the Company, the receipt from the Manufac-
turer for such payment.

In giving the opinions specified in subparagraphs (d)
(e) and (f) of the first paragraph of this Section 6, counsel
may qualify any opinion, to the effect that any agreement
is enforceable in accordance with its terms, by a general
reference to limitations as to enforceability imposed by
bankruptey, insolvency, reorganization, moratorium or
other laws affecting the enforcement of creditors’ rights
generally. Any opinion delivered hereunder after the Clos-
ing Date relating to the initial settlement for Equipment
under this Section 6 may state that counsel signing such
opinion reaffirms any statement contained in any opinion
of the same counsel theretofore delivered hereunder with-
out repeating the substance of such earlier opinion. In giv-
ing the opinion specified in said subparagraph (d), counscl
may rely, as to the authorization, execution and delivery by
cach Manufacturer of the documents executed by such
Manufacturer, and to title to the units of Equipment of such
Manufacturer at the time of delivery thereof under the
Conditional Sale Agreement, on the opinion of counsel
for such Manufacturer, and as to any matters governed by
the law of any jurisdiction other than New York and the
United States, on the opinion of counsel for such Manu-
facturer or the opinion of counsel for the Company as to
such matters.

The obligation of the Assignee hercunder to make pay-
ments on each Closing Date is hereby expressly conditioned
upon the prior receipt by the Assignee, as provided in the
Finance Agreement, of all the funds to be furnished to the
Assignee by the various parties to the Finance Agreement
with respect to such Closing Date; and, in the event of
failure of any such party to furnish any such funds with
respect thereto, such Closing Date shall be postponed for
four business days. To the extent that the Company shall
pay or cause to be paid to the Assignee, in accordance with
the Finance Agreement, any amount or amounts on account
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of the Purchase Price of the Equipment to be settled for on
such Closing Date, the Company shall be relieved of its
indebtedness in respeet of the Purchase Priec of the Kquip-
meni under subparagraph (c¢) of the third paragraph of
Artiele 3 of the Conditional Sale Agreewent to the extent of
the amount or amounts so paid by the Company. By any
such payment, however, the Company shall not acquire any
rights under this Assignment.

It is understood and agreed ihat the Assignec shall not
Lbe required to make (i) any payment in respect of any
units of the Equipment exeluded from the Conditional Sale
Agrcement pursuant to Article 2 thereof or (ii) any pay-
ment under this Section 6 at any time while an Event of
Default, or any event which with the lapse of time and/or
demand provided for in the Conditional Sale Agreement
shall comstitute an event of default, shall be subsisting
under the Conditional Sale Agreement. It is also under-
stood and agreed that, anything herein to the conirary
notwithstanding, the Assignee hereunder shall not be obli-
gated 1o mnake payment to any Manufacturer except out of
funds furnished to it pursnant to the Finance Agreement.
Sectioxn 7. The Assignee may assign all or any of its
rights under the Condiiional Sale Agreement, including
the right to receive any payment due or to become due to
it from the Company thereunder. In the event of any such
assignment, any such subsequent or suecessive assignee or
assignees shall, {0 the extent of such assignment, enjoy all
the rights and privileges and be subjeet to all the obligations
of the Assignee hereunder. In compliance with Article 23
of the Condilional Sale Agreement the address of the
Assignee for purposes of notices and payments is The Chase
Maunhattun Bank, (N.A.), Corporale Trust Administration,
1 Chase Manhattan Piaza, New York, New York 10015 or
stch other address as Lhe Assignee shall have furnizhed in
writing fo the Clompany.

Suction 8. Each Manufaeturer hereby:

(a) represents and warrants to the Assignee, its sue-
cesgors and assigns, that the (Ponditional Sale Agree-
ment was duly authorized by it and lawfully executed
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and delivered by it for a valid consideration, and that
assuming valid anthorization, execution and delivery by
the Company, the Conditional Sale Agreement is, in so
far as the Manufacturer is concerned, a valid and exist-
ing agreement binding upon the Manufacturer and the
Company in accordance with its terms and that it is now
in force without amendment thereto; and

(b) represents-and warrants to the Assignee, its suc-
cessors and assigns, that as of its execution and delivery
of this Assignment all of its right, title and interest in
and to the Conditional Sale Agreement was free of all
claims, licns, security interests and other encum-
brances whatsoever; and

(¢) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee
or its successors or assigns, make, execute and deliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things as
may be necessary and appropriate in the premises to
give cffect to the provisions hereinabove set forth and
more perfectly to confirm the rights, titles and interests
hereby assigned and transferred to the Assignee or
intended so to be.

Secrion 9. This Assignment may be executed in any
number of counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together
shall constitute but one and the same instrument, which
shall be sufficiently evidenced by any such original counter-
part. The Assignee agrees to deliver one of such counter-
parts, or a certified copy thereof, to the Company. Although
this Assignment is dated for convenience as of May 1, 1971,
the actual date or dates of execution hereof by the parties
hereto is or are respectively, the date or dates stated in
the acknowledgments hereto annexed.

Secriox 10. The terms of this Assignment and the rights
and obligations hereunder shall be governed by the laws of
the State of New York; provided, however, that the parties
shall be entitled to all rights conferred by Section 20c of the
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Inlersiate Commerce Aet, and to the recording provisions
of any other statutes pursuant to which this Agreement may
be recorded.

Ix Wrrxess WiegeoF, the parties hereto, cach pursuant
to due corporato authority, have caused this instrument {o
be exceuted in their respeetive corporate names by duly
authorized officers, or representatives, and their respeetive
corporate scals to be hereunto affixed and duly altested, all
as of the date first above written.

GEeExeraL Breorric CoMPaNy

By i
Attest: Vwe Prcszdcnt

Secretary

Gunpessox, Ivc.

P ey A
T
: \’ﬁL- —p’é }M{{-“'éﬂ--ﬂ

. Vice President

Attest:
Ed
/’i"’......e.-:-.—
Secretary
InTERNATIONAL CAR CoMPANY

(Division of International Ramco, Ine.)

Attest: Divisionul President

Secretary
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Paorric Car anp Founbry CoMPANY

3 2
Vice President
Attest
Secretary
UxioN Pacrric Moror FreleHET COMPANY
By ittt
Vice President
Attest:
Secretary
Tue Dary Propucts oF STEEL PLATE
CORPORATION
2 32
President
Attest

Asst. Secretary
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Tre Criask ManmaTran Baxk,
(National Associat.j:?)}

L

i g !

Ay .
|" .,f- . /’.r’
L. "l ., or”
By ...\
Vice President
Attest:
. P .

.l:'- .).'. Seeh -'.(: '., ."f. P I LR =

Asst. Secretary
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STaTE OF o5,
CouxTy or 8.2

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Paciric Car AND Founpry CompaNy, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF 6. :
CounTy oF *

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of GexERaL ELEcTRIC CoMPANY, that one of the seals
affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE OF ' Pec i
COUNTY OFMurrwomasm o
On this & rw day of Auvcaur, 1471 , before me person-
ally appeared?#8PaFs H. #awews 1o me personally kuown, who,
being iy me duly sworn, says that he is a Viee President of
(uxpersoN, Ixe, that one of the seals affixed fo the forego-
ing instrment is the corporate seal of said corporalion, that
said instrumient was signed and sealed on behalf of said
corporation by authority of its Board of Directors and he
acknowledged that the uxocuti}m" of the foregoing instru-
menf was the free act and déed, of said corporation.

V-7

I itha
Notary Public

My Commission xpires Cot, li, 1972

Srane or NEw York
CouxTty or Krik 88.1

On this day of » before me person-
ally appeared Karu 8. Loxg, to me personally known,
who, being by me duly sworn, says thai he is a Presi-
dent of Ixterxatioxarn. (ar Comeaxy (Division of Inter-
national Rameco, Tne.) that one of the secals aftixed
to the foregoing instrument is the corporate =eal of
sald corporation. that said instrument was signed and
scaled on behalf of said corporation by authority of its
Board of Dircetors and he acknowledged that the exceution
of the foregoing instrument was the free aet and deed of
said corporation.

Notary Public
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STATE OF .
CouxTy oF 88.:

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Unton Pacrric Moror FreicET CoMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF .
CouxTY OF §8.:

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is President of
TaE Darsy Proprers or SteeL Prate CorPoratiON, that one
of the scals affixed to the foregoing instrument is the corpo-
rate seal of said corporation, that said instrument was
signed and scaled on behalf of said corporation by aunthor-
ity of its Board of Directors and he acknowledged that the
exccution of the foregoing instrament was the free act and
deed of said corporation.

Notary Public
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STATE or%. ?,{ .
CouxTY OF% /‘f_/ 88.:

On this 12t day of rugun® / 77/, before me person-
ally appeared i, Lo HUWARD , to me personally known,
who, being by me duly sworn, says that he is a Viee Presi-
dent of Tuk Criase Manuartan Baxk, (N.AL), that one of
the seals aflixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument wax signed
and scaled on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the exeecution
of the foregoing instrument was the free act and deed of
said corporation.

) LUELTTA I g,

Butare Public §pare cr N Yerk
i L N IRy}

Pl o Yor

. o
Cemme s o iy

R L I
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ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT

Reccipt of a signed copy of, and due notice of the assign-
ment made by, the foregoing Agreement and Assignment, is

hereby acknowledged.
jRjo:m COEPANY

Vice President

Uxriox Pacrrr

Dated as of May 1, 1971.




CONDITIONAL SALE AGREEMENT
Dated as of May 1, 1971
BETWEEN

GENERAL ELECTRIC COMPANY
GUNDERSON, INC.
INTERNATIONAL CAR COMPANY

(Division of International Rameco, Inec,)

PACIFIC CAR AND FOUNDRY COMPANY
UNION PACIFIC MOTOR FREIGHT COMPANY
THE DARBY PRODUCTS OF STEEL PLATE CORPORATION
AND

UNION PACIFIC RAILROAD COMPANY

AGREEMENT AND ASSIGNMENT
Dated as of May 1, 1971

BETWEEN

GENERAL ELECTRIC COMPANY
GUNDERSON, INC.
INTERNATIONAL CAR COMPANY

(Division of International Ramco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY
UNION PACIFIC MOTOR FREIGHT COMPANY
THE DARBY PRODUCTS OF STEEL PLATE CORPORATION
AND
THE CHASE MANHATTAN BANK, (N.A.), as Agent




CONDITIONAL SALE AGREEMENT, dated as of
May 1, 1971 between GENkraL Erectric CompaNy, a New
York corporation (hereinafter called General Kleetrie),
(vxpERSON, Ixc,, an Oregon corporation (hereinafier called
(Gunderson), INTERNATIONAL Car Coxpany (Division of
International Rameo, Ine.), an Illinois corporation (herein-
after called International Car), Paciric Car axp Founpry
(Clomraxy, a Washington corporation (bereinafter called
Pacific Car), Uxtox Paciric Moror FrricAt CoMpaxy, a
Nebraska corporation (hereinafter called Motor Freight),
Tne Darsy Proovvers oF STEEL PLATE CorroraTion, a Kan-
sas corporation (hereinafter ealled Darby) (ihe foregoing
companies being hereinafier ealled eolleetively the Manu-
facturers or severally, the Manufacturer, or collectively or
severally called the Vendor as the context may require, all
us more particularly set forth in Artiele 27 hereof) and
Uxiox Paairie Ranroan Comrasy, a Utah corporation
(hercinafter called the Company).

‘W iEREas, the Manufacturers have agreed to construct or
cause to be constructed and to sell and deliver to the Com-
pany and the Company has agreed to purchase, the new
and rebuilt railvoad equipmeut deseribed in Scheduale A
altached hereto (hereinafter called the Equipment) ;

Now, TuEREFORE, in consideration of the mutual prom-
ises, covenants and agreements hereinafter set forth, the
parties hereto do hereby agree a8 follows:

AericLe 1. Construction and Sale. Pursuant to this
Agreement, each Manufacturer shall construet or cause to
be constructed and shall scll and deliver to the Company
and the Company shall, subject to the provisions of {his
Agreement, purchase from such Manufacturer and accept
delivery of and pay for (as hereinafter provided) the units
of the Equipment which are deseribed in Schedule A hereto
1o be constructed hy or for, and sold and delivered, by the
Manufacturer, each unit of which will be constructed in
accordance with the specifications referred to in Schedule A
hereto and in acecordance with such modifications thercof
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as may have been agreed upon in writing by the Manu-
facturer and the Company (which specifications and modi-
fications, if any, are hereinafter called the Specifications).
Each Manufacturer agrees that the design, quality, and
component parts of the Equipment will conform, on the date
of completion of manufacture thereof, to all Department of
Transportation and Interstate Commerce Commission
requirecments and specifications for new and rebuilt equip-
mendi and to all standards recommended by the Association
of American Railroads reasonably interpreted as being
applicable to new and rebuilt railroad equipment of the
character of such units.

ArticLE 2. Delivery. Each Manufacturer will deliver
its units of the Equipment to the Company, freight charges
prepaid, at the point specified in, and in accordance with,
the delivery schedule set forth in Schedule A hereto, or at
such other point and time as the Manufacturer and the
Company may mutually agree upon.

The Manufacturer’s obligation as to time of delivery is
subject, however, to delays resulting from causes beyond
its reasonable control, including, but not limited to, acts
of God, acts of government such as embargoes, priorities
and allocations, war or war conditions, riot or civil com-
motion, sabotage, strikes, differences with workmen, aceci-
dents, fire, flood, explosion, damage to plant, equipment or
facilities, or delays in receiving necessary materials or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Article
2 and except as hereinbelow provided, any Equipment not
delivered and accepted under this Agreement on or before
November 30, 1971 shall be excluded from this Agreement
and not included in the term ‘‘ Equipment’’ as used in this
Agreement unless the Company, with the written consent
of the Manufacturer of such units and its assignce or sue-
cessor assignee, in the event of an assignment or successive
assignments of this Agreement as contemplated in Article
15 hereof, shall elect to include such units of Equipment
within this Agreement and shall, prior to November 30,
1971, actually deliver to the Manufacturer in writing, notice
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ol such clection and furnish the Manufaclurer with a copy
ol such written consent. In the event of any such exclusion,
the Company and the Manufacturer shall exceute an agree-
ment or agreements supplemental hereto limiting this
Agreement 1o the Equipment not so excluded herefrom in
such form as may be necessary for the proper fling and
recording thereof in all offices where this Agreenient shall
at the time be filed or recorded. If the Manufacturer’s
failure to deliver, on or before November 30, 1971, all the
liquiptment, resulted from one or more of the causes re-
ferred to in the preceding paragraph, the (fompany shall
neveribeless be obligated to accept such excluded equip-
ment, and the Company and the Manufacturer shall execute
a separate agreement or agreements providing for the pur-
chase of such excluded Equipment by the Company, on the
terms herein specified, payment to be made either in cash
on delivery of such KEqguipment or, in the ease the Company
shall arrange therefor, by means of a conditional sale, equip-
mend {rust, or such other appropriate method of financing
the purehase, ax the Company shall determine and as «hall
he reasonably acceptable to the Manufacturer.

From tinue to tinwe upon the completion of the construe-
tion of each unit or of a nmuber of units of the Kquipment,
such unit or units <hall be presentied tv an inxpector or other
authorized represeniative of the Company for inspection at
the place designated for delivery of such unit or units, and
if auch unit or units conform to the Specifications, require-
nients and standards applicable thereto, and if delivery is
acceepted, such inspector or authorized representative of the
(lompany shall execute and deliver {o the Manufacturer, in
such number of counierparis as may reasonably be re-
quesied, a certifieate of acceptance (hereinafter called the
(‘ertificale of Acceptance) ~tating that such unit or units
have been delivered to the Company hereunder in accor-
dance with this Agrecment, have been inspeeted and ae-
cepted by him on hehalf of {he Company, conform to the
specifications applicable thereto, to all applicable Interstate
Conumeree Commission requirements and Specifications and
to all standards recommended by the Association of Ameri-
can Railroads and are marked in accordance with Article 6
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hereof. Each Certificate of Acceptance shall be conclusive
evidence that the units of Equipment covered thereby have
been delivered to the Company and conform to the Specifica-
tions and are acceptable to the Company in all details;
provided, however, that the Manufacturer shall not be re-
lieved of its warranties contained in Articles 13 and 14
hereof. The Company shall designate an inspector or repre-
sentative who shall be reasonably available for presentation
of completed units and who shall upon presentation
promptly inspect and accept such units as conform with the
Specifications. Delivery of any unit of Equipment under the
Lease Agrecment, dated as of May 1, 1971, between Pacific
Car and the Company shall constitute delivery of such unit
under the provisions of this Article 2 and the Certificate of
Acceptance delivered pursuant to Section 1 of said Lease
shall be conclusive evidence that the units described therein
have been delivered to and accepted by the Company here-
under on the date of such certificate, provided no such
certificate shall be dated prior to June 1, 1971.

The Manufacturer shall bear the risk of loss of cach unit
of Equipment or damage thereto until delivery to and ac-
ceptance by the Company. Upon delivery and acceptlance
by the Company of a Certificate of Aceeptance with respeet
to any unit of Equipment, the Company shall bear the risk
of loss of or damage to such unit.

ArticLE 3. Purchase Price and Payment. The base
price or prices per unit of the Equipment are set forth in
Schedule A hereto. The base price or prices include esti-
mated freight charges from the respective Manufacturer’s
plant to the point of delivery and taxes, if any, and shall be
subject to increase or decrease, to the extent contemiplated
in the purchase order referred to in Schedule A hercof, or,
as may be otherwise mutually agreed upon by the Manu-
facturer and the Company. The term ‘‘Purchasc Price’’
as used herein shall mean the base price or prices as so in-
creased or decreased.

For the purposc of making scttlement, all the Equipment
shall be divided into groups (cach such group being herein-
after called a Group), each Group to consist of all units of
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the Equipmeni, delivered to and aceepted by the Company
in ihe calendar month preeceding (or in respeet of {he final
Group, preceding or ow, as the ease muy be) the Closing Date
(fixed as hereinafter provided) in respect of =uch Group.

Subjeet 1o the provisions of this Artiele 3, the Company
hereby acknowledges itself 1o be indebted to Lhe Vendor in
{Le amount of, and hereby promises to pay in cash to the
Vendor ai #uch place as the Vendor may desiguante, the Par-
chase Price of the Equipment to be consiructied and sold by
such Vendor, as follows:

(@) On the Closiug Date, wilh respeet to each Group,
an amount equal to (i) 20% of the aggregate Purchase
Price of all units of Equipment in such Group, as stated
in the invoice or invoices therefor (hereinafier ealled
the Group Invoiced Purchase P’rice), plus (ii) the
amount if any, by which 80% of such (roup Iuvoiced
Purchase Price, when added to 80% of the sum of the
Group Invoiced Purchase Prices of all other numits
of the Egunipment for which settlement has therctofore
been, and is then being, made exceeds the sum of (x)
#21,550,000 plus (¥) any amount previously paid under
clause (ii) of this subparagraph (a);

(b) On the next suceceding Closing Date following
receipt from each Manufacturer of its final certificate
(hercinafier called the Final Certificate) of the aggre-
gate Purchase Price for all of its units in all Groups
settled for as provided herein, the amount, if any, by
which the final aggregate Purchasce Price of all such
units, as sialed therein (hereinafter called the Final
Invoiced Purchase Price), shall exceed the sum of the
(iroup Invoiced Purchase Prices of all such units; and

(¢) In five substantially equal cousceutive annual
instalments, as hereinafier provided, an amount equal
to 80% of the sum of the (iroup Invoiced Purchase
Priees of all units of the Equipment to be sold by such
Vendor (hereinafter called the Condilional Sale In-
debtedness) less the amounts paid or payable in
respeet thereof pursuant to clause (ii) of subparagraph
(a) of this paragraph, provided, howcver, that, in case
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the amount payable pursuant to this subparagraph (c)
shall not, when divided by 5, result in an amount ending
in an integral cent, the final instalment shall be appro-
priately adjusted.

If this Agreement shall be assigned by any Manufac-
turer, the obligations of the Company under subparagraphs
(a) and (b) of the preceding paragraph of this Article 3
shall be unsecured obligations, and the Manufacturer shall
not have any lien on, or claim against, any unit of the Equip-
ment or any part thercof in respect of such obligations.

The first instalment of the Conditional Sale Indebted-
ness shall be payable on July 15, 1973 and subsequent instal-
ments shall be payable annually thereafter on July 15 of
each year, to and including July 15, 1977. The unpaid
balance of the Conditional Sale Indebtedness shall bear
interest from the respective Closing Dates, regardless of
any postponement thereof pursuant to the provisions of
any assignment of this Agrecment, at the rate of 7.25%
per annum and shall be payable, to the extent accrued,
semi-annually on January 15 and July 15 in each year, com-
mencing January 15, 1972.

The Final Certificate and final invoice shall be delivered
by each Manufacturer on or before December 15, 1971, and,
if not so delivered, the Final Invoiced Purchase Price of
the units of the Equipment shall be, for all purposes of this
Agreement, the sum of the Group Invoiced Purchase Prices
of such units. The Manufacturer agrees that the Group
Invoiced Purchase Prices shall be so fixed that they will
not in the aggregate cxceed the Final Invoiced Purchase
Price.

The term ‘“Closing Date’’ with respeet to any Group of
the Equipment shall mean such date not prior to August 15,
1971, and not later than December 31, 1971, and not more
than 15 business days following presentation to the Com-
pany of the Certificates of Acceptance and the invoice or
invoices for such Group, as shall be fixed by the Company
by written notice delivered to the Vendor at least 7 business
days prior to the Closing Date designated therein. The term
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““husiness days’® as used herein means ealendar days, ex-
cluding Saturdays, Sundays, holidays and days on which
banking institutions are authorized by law to close.

Interest under this Agreement shall be deterinined on
the basis of a 360-day ycear of twelve 30-day monihs.

The Company will pay, to the extent legally enforecable,
interest at 8% per annum upon all amounts remaining
unpaid after the same <hall have become due and payable
pursuant {v the terms hereof, anything herein to the con-
trary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of
Ameriea as at the time of payment shall be legal tender
For the payment of public and private debts. Payments to
Manunfacturers shall be made in Federal Fuunds. In the
event of an assignment by a Manufaciurer of ils right to
receive auy payment hereunder as hereinafter contem-
plated, such payment fo its assignee shall be made in New
York Clearing House funds. In any case where the date of
a payment provided for in 1his Agrecment shall be, in the
Uity of New York, a Saturday, Sunday, a holiday or a day
on which banking institutions are authorized by law fo close,
then such payment need not be made on such date bul may
be made on the vext suceceding husiness day and such exten-
sion of time xhall, in any case, be included in computing
interest, if any, in commeetion with sneh payment.

Exeept as provided in Artiele 7 herecof, the Company
shall not have the privilege of prepaying any instalment of
its indebtedness hereunder, prior to the date it hecomes due.

ArTicLe 4. Tares. All payments to be made by the
Company hereunder will be free of expense to the Vendor
for collection or other charges and will be free of expense
to the Vendor in respeet of the amount of any local, state
or federal {axes (other than income, gross receipts [exeept
gross ineome or gross receipts taxes in the nature of sales
taxes] excess profits and similar taxes) or license fees, fines
or penalties hereafter levied or imposed upon, or measured
by, this Agreement or any sale, use, payment, shipment,



8

delivery or transfer of title under the terms hereof, all of
which expenses, taxes and license fees, fines and penalties
the Company assumes and agrees to pay on demand in
addition to the Purchase Price. The Company will
also pay promptly all taxes and assessments which
may be imposed upon the Equipment, or for the use
or operation thereof by the Company, or upon the earnings
arising therefrom, or upon the Vendor solely by reason of
its ownership thereof, and will keep at all times all and
cvery part of the Equipment free and clear of all taxes and
assessments which might in any way affect the title of the
Vendor or result in a lien (other than a Permitted Lien, as
defined in Article 12 hereof) upon any unit of the Equip-
ment ; provided, however, that the Company shall be under
no obligation to pay any taxes, assessments, license fees,
charges, fines or penalties of any kind so long as it is con-
testing in good faith and by appropriate legal proceedings
such taxes, assessments, licenses, charges, fines or penalties
and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect fhe property or rights of the
Vendor in or to the Equipment or otherwise hereunder.
If any such expenses, assessments, license fees, charges,
fines or penalties shall have been charged or levied against
the Vendor directly and paid by the Vendor, the Company
shall reimburse the Vendor on presentation of an invoice
or invoices therefor and any amounts so paid by the Vendor
shall be secured by and under this Agreement; provided,
however, that the Company shall not be obligated to reim-
burse the Vendor for any expenses, taxes, assessments,
license fces, charges, fines or penalties so paid unless the
Vendor shall have been legally liable in respect thereof, or
unless the Company shall have approved the payment
thereof.

ArticLe 5. Title to the Equipment. The Vendor shall,
and hereby does, retain the full legal title to and property
in the Equipment until the Company shall have made all of
the payments hereunder, and shall have kept and per-
formed all its agreements herein contained, notwithstand-
ing the delivery of the Equipment to and the possession
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and use thereof by the Company as herein provided. Any
and all additions to the Equipment and any and all
replacements of parts thercof and additions thereto (except
such as are not required pursnant to the applicable laws
or rules referred 1o in Article 9 hereof and as may be
removed without in any way affeeting or impairing either
the originally intended funetion or the use of any such
unit of the Equipment) shall constitute accessions to the
Equipment and shall be subjeet 1o all the terms and condi-
tions of this Agreement and included in the term ¢ Equip-
ment’’ ns used in this Agreement.

When, and only when, the Vendor shall have been paid
{he full amount of the Conditional Sale Indebtedness,
togelther with interest therecon, and all other payments as
herein provided, and all the Company’s obligations herein
contained shall have been performed by the Company, ab-
solute right to the possession of, title to, and property in,
the Equipment shall pass 10 and vest in the Company with-
out further transfer or action on the part of the Vendor,
except that the Vendor, if requested hy the Company, will
exccute a hill or bills of sale of the Equinment transfer-
ring the Vendor?®s tille thereto and properly therein to the
Company or upon its order, free of all liens and encum-
brances created or retained hereby, and deliver such hill
or bills of sale to the Company at its address specified in
Article 23 hereof, and will execute in the same manner
and deliver at the same place, for filing, recording or de-
positing in all necessary publie offices, such instrument or
instruments in writing as may be necessary or appropriate
in order then to make clear upon the publie records the
title of the Company to the Equipment and will pay to
the Company any money paid to the Vendor pursuant to
Article 7 hercof and not therctofore applied as therein
provided. The Company herchy waives and relcases any
and all rights, ¢xisting or that may be aeyuired, in or to
the payment of any penalty, forfeit or damages for failure
to execute and deliver such bill or bills of sale or to file
any certificaie of payment in compliance with any law or
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statute requiring the filing of the same except for failure
to execute and deliver such bill or hills of sale or instrument
or instruments or to file such certificate within a reasonable
time after written demand by the Company.

ArticLe 6. Marking of Equipment. The Company will
cause cach unit of the Equipment to be kept numbered
with the indentifying number as set out in Schedule A
hereto and will keep and maintain, plainly, distinctly,
permancntly and conspicuously marked on each side of
such unit in letters not less than one inch in height,
the name of the Vendor followed by the word ‘Owner’
or other appropriate words designated by the Vendor,
with appropriate changes thereof and additions thereto
as from time to time may be required by law in order to
protect the title of the Vendor to the Equipment and its
rights under this Agreement. The Company will not place
any such unit in operation, or exercise any control or
dominion over any part thereof, until such names and
word or words shall have been so marked on both sides
thereof and will replace promptly any such names and
word or words which may be removed, defaced or de-
stroyed. The Company will not change the numbers of any
such units cxcept with the consent of the Vendor and in
accordance with a statement of new numbers to be substi-
tuted therefor, which consent and statement previously
shall have been filed with the Vendor by the Company and
filed, recorded or deposited by the Company in all public
offices where this Agreement shall have been filed, recorded
or deposited.

Except as above provided, the Company will not allow
the name of any person, association or corporation to be
placed on any unit of Equipment as a designation that might
be interpreted as a claim of ownership; provided, however,
that the Company may cause any unit of the Equipment to be
lettered with the name, initials or insignia of the Company,
or of a company controlling, or controlled by, or under
common control with the Company (hercinafter called an
Affiliate), or of a company operating such units under lease
from the Company or may cause the Equipment to be
lettered in some other appropriate manner for convenience
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of ddentilication of the interest of the Company or such
Afliliale or lessee therein.

AnTicne 7. Replacement of Equipment. In the cvent
that any uuit of Equipinent shall be worn oul, lost, con-
demined, stolen, destroyed, irreparubly damaged, seized by
government or otherwise rendered permanently unfit for
use from auy cause whalsoey er (such occurrences being here-
inafier called Casually Occurrences) prior to the payment
of the full amount of the Conditional Sale Indebtedness,
together with interest thereon, and all other paymoents
required hereby, the Compary shall prowptly (affer it has
knowledge of such Casualty Qecurrenee) and fully inform
the Vendor in regard therelo. When the total Casualty
Value (as bereinafter defined) of units that have «uffered a
Casualty Oceurrence shall exeeed %100,000 (exelusive of
unit= having =uffered a Casualty Occurrence with respeet to
which a payment shall have been made to the Vendor pur-
suan{ to this Arlicle 7) and the Company shall have re-
ceived knowledge thereof, the Company shall promptly pay
to the Vendor a sum equal to the Casualty Value of such
unify, as of the date of such payment, and shall file with
the Vendor a certificate of the Prexident, any Vice Presi-
dent or {the Treasurer of the Company setting forth the
("asually Value of such unit of HEquipment sutTering
a Casually Oeccurrence, and the Vendor shall not there-
after have any inlerest in such unit or in any material
salvageable from such unit. For all purposes of this
Artiele 7 the Casually Value of any unit saffering a
(asually Occurrence (other than a replacement unit) shall
he that proportion of the unpaid halance of the Condilional
Sale Indebiedness, as the final Purchase Price of such unit
bears fo the Final Invoiced Purchase Price of the Kquip-
nment. The Casually Value of cach replacement unit suffer-
ing a Caxnalty Oceurrence shall be that proportion of the
cost of such unit (provided through the application of
moneyx paid to the Vendor pursunant to the first paragraph
of this Arlivle 7) which the number of instalment payment
dates remaining as of the date payment is made with respect
o such Casually Occurrenee, bears to the number of instal-
nment payment dates so remaining as of the dale of the
acquisition of such replacement unit.
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Any money paid to the Vendor pursuant to the preced-
ing paragraph of this Article 7 shall, so long as none of the
events of default specified in Article 17 hereof shall have
occurred and be continuing, be applied, in whole or in part,
as the Company may direct in a written instrument filed
with the Vendor, to prepay instalments of the Conditional
Sale Indebtedness, or, toward the cost to the Vendor (which
cost shall be the cost or fair value, as the case may be, set
forth in the officer’s certificate hereinbelow provided for in
the next suceeeding subparagraph (1)) of a comparable unit
or units of standard-gauge railroad equipment (other than
work or passenger equipment) first put into service no ear-
lier than May 1, 1971, to replace such unit suffering a
Casualty Occurrence; provided, however, that, if at any
time after the last Closing Date, the total amount of
such moneys on deposit with the Vendor shall exceed the
total amount of the remaining unpaid instalments of the
Conditional Sale Indebtedness, the Vendor shall, on re-
quest of the Company, pay the amount of such excess to
the Company. In case any money is applied to prepay
instalments, it shall be so applied, on the instalment date
next following receipt by the Vendor of such written diree-
tion, to reduce instalments falling due in the inverse order
of their maturities, after payment by the Company of all
interest then accrued on each instalment or portion thereof
80 prepaid, but without premium,

The Company will cause any replacement unit or units to
be marked as provided in Article 6 hereof. Any and all
such replacements of Equipment shall constitute accessions
to the Equipment and shall be subject to all the terms and
conditions of this Agreement as though part of the origi-
nal Equipment delivered hereunder and shall be included
in the term ‘“*Equipment’’ as used in this Agreement. Title
to all such replacements shall be vested in the Vendor free
and clear of all prior claims, liens, security interests and
other encumbrances, except Permitted Liens as defined in
Article 12 hereof, and shall be taken initially and shall re-
main in the name of the Vendor subject to the provisions
hereof, and the Company shall cxecute, acknowledge, de-
liver, file, record or deposit all such documents (including
the filing with the Interstate Commerce Commission in
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accordanee with Scetion 20e ol the Intersinte Commerce
Act of an appropriate supplanentai agrecment deseribing
sucll replacements) aud do any and all such acts as may be
necessary to cause such replacenients to comwe ander aud be
subject {o this Agreement, and to profect the title of the
Vendor to such replacement units. All sueh replacement
units shall be warranteed in like manner as is custowary
for units of like type and age. Whenever the Company shall
file with the Vendor a wrilten direclion to apply amounts
loward the cost of any replacement unit or units, the Corm-
pany shall file {herewith in such number of counterparts as
may rcasonably be requested:

(1) a certificate of a Viee President or the Chief
Mechanical and Engincering Officer of the Company
cerlifying that such replaccment unit is standard-
gauge railroad equipment (other ithan work or passen-
ger cquipment) first put into service no earlier than
May 1, 1971, and is warranteed by the manufacturer
of such unit in like manner as is cuslomary for eyuip-
ment of like type and age, and has heen marked as
required by the provisions of this Artiele 7, and certi-
fying, in the event such replacement unit is new equip-
ment, the cost of sueh replacemeut unit and, in ihe
event such replacement unit shall be equipment there-
tofore used in railroad service, ihe fair value thereof;

(2) an opinion of counsel for the Company that title
to such replacement umit is vested in the Vendor free
and clear of all prior claims, liens, seeurity iuterests
and ofher encumbrances cxcept Permiited Liens as
defined in Article 12 thereof, that such unit has come
ander and hecome subjeet to this Agreement and that
the Company has duly filed with the Intersiate Com-
meree (ommission, as provided by the third paragraph
of this Artiele 7, the suppletneutal agrecnwent required
hereby and dnly taken all other action required bereby;
and

(3) a bill of sale to the Vendor from the owner of
such replacement unils in form and substance satisfae-
tory to 1Le Veudor, together wilth the warranty referred
to in clause (1) above.
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So long as none of the events of default specified in
Article 17 hereof shall have happened and be continuing,
any money paid to the Vendor pursuant to this Article 7
shall, if the Company shall in writing so direct, be invested,
and reinvested pending its application as hereinabove pro-
vided, in such bonds, notes, or other direct obligations of
the United States of America, or obligations for which the
full faith and credit of the United States is pledged to pro-
vide for the payment of interest and principal or open
market commercial paper rated ‘‘prime’’ or its equivalent by
Standard & Poor’s Corporation or Moody’s Investors Serv-
ice, Inc., or successor to cither of them or in certificates of
deposit of commercial banks in the United States of America
having capital and surplus aggregating at least $50,000,000,
in each case maturing in not morc than one ycar from the
date of such investment (hereinafter called Authorized In-
vestments), as may be specified in such written direction.
Any such obligation shall from time to time be sold and the
procecds thereof reinvested in such Authorized Investments
as the Company may in writing direct. Any interest re-
ccived by the Vendor on any Authorized Investments shall
be held by the Vendor and applied as herein provided. Upon
any sale or payment at maturity of any Authorized In-
vestments, the proceeds thercof, plus any interest received
by the Vendor thereon, up to the cost (including accrued
interest) thereof shall be held by the Vendor for application
pursuant to this Article 7. If such procecds (plus such in-
terest) shall be less than such cost, the Company will
promptly pay to the Vendor an amount equal fo such de-
ficiency, and unless, an event of default specified in Article
17 hereof shall have occurred and be continuing, if the
amounts received thereon, including interest received upon
or prior to such disposition, shall exceed such cost, the
excess shall be paid to the Company upon its written re-
quest. The Company will pay all expenses incurred by the
Vendor in connection with the purchase and sale of Author-
ized Investments.

If one of the Events of Default specified in Article 17
hereof shall have happened and be continuing, then so
long as such Event of Default shall continue all money then
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held Ly the Vendor pursuant to this Artiele 7 (including
for this purpose Authorized Investments) shall be applied
by ihe Vendor as if such money were moncy reccived
upon ihe sale of Equipment pursuant to Article 18 hereof.

ArnticLe 8. Maintenance and Repair. The Company will
at all times maintain the Equipment in good order and
good running repair at its own expense.

AnricLe 9. Complionce with Laws and Rules. During
the term of this Agreemeut the Company will comply in
all respects with all laws of the jurisdietions in whiek
operations of the Company involving the Equipment may
extend, with the interchange rules of the Association of
American Railroads and with all lawtul rules of the Depart-
ment of Transportation, the Interstate Commeree Commix-
sion and any other legislative, exeeutive, administrative
or judicial hody exerciring any power or jurisdiction over
the lgquipment, to the extent thal sueh laws and rules affect
the title, operation or use of the Kquipment: and in the
event that such laws or rules require the alleration of the
Eqnipmed, the Company will conform therewith, at its ex-
pense, and will maintain the same in proper eondition for
operation under such laws and rules; provided, liowerer,
that the Company may, in goond failth, contest the validity
or application of any such law or rule in any reasonable
manner which does not, in the opinion of the Vendor,
adverscely affeet the property or rights of the Vendor
hereunder.

AnticLe 10, Reporis and Inspections. On or hefore
April 30 in cach year, commencing with the year 1972, the
Company shall furnish to the Vendor an accurate state-
ment signed by an officer of the Company ax of the preceding
Deeember 31, (a) showing the amount, deseription and
nuubers ol the Bquipuent then covered hereby, the amount,
descriplion aml nunbers of all units of the Equipmeni thal
mway have suifered a Casually Occurrence during the pre-
ceding ealendar vear (or sinee the date of this Agreement in
the case of the first such statement), and sueh other infor-
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mation regarding the condition and statc of repair of the
Equipment as the Vendor may reasonably request and (b)
stating that, in the case of all Equipment repaired or re-
painted during the period covered by such statement, the
numbers and markings required by Article 6 hereof have
been preserved or replaced. The Vendor shall have the
right, by its agents, to inspect the Equipment and the Com-
pany’s records with respect thereto at such times as it may
reasonably request, but no failure by the Vendor or its
agents to make any such inspection shall be deemed a
waiver of any of the Vendor’s rights under this Agreement.

ArTicLe 11. Possession and Use. The Company, so
long as an Event of Default (as hereinafter defined)
shall not have occurred and be continuning under this Agree-
ment, shall be entitled to possession and use of the Equip-
ment upon the lines of railroad owned or operated by it
cither alone or jointly with others and whether under lease
or olherwise, and upon the lines of railroad owned or oper-
ated by any railroad company controlled by, or under com-
mon control with the Company, or over which it has track-
age rights or upon connecting and other railroads in the
usual interchange of traffic, from and after delivery of the
Equipment by the Manufacturers to the Company, but only
upon and subject to all the terms and conditions of this
Agreement. The Company shall not, without the prior writ-
ten consent of the Vendor, assign or transfer its rights in
the Equipment hereunder or transfer or sublet the Equip-
ment or any unit thereof except to an affiliate (and then only
subject to this Agreement and without releasing the Com-
pany from its obligations hereunder).

ArticLE 12. Prohibition Against Liens. The Company
will pay or satisfy and discharge any and all sums claimed
by any party from, through or under the Company or its
successors or assigns which, if unpaid, might become a
lien, charge or security interest upon the Equipment, or any
unit thereof, equal or superior to the title of the Vendor
thercto, but shall not be required to pay or discharge any
such claim so long as the validity thercof shall be contested
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in good faith and by appropriate legal proceedings in any
reasonabie manner and the non-payment thereof does not,
in the opinion of the Vendor, adverscely affeet the property
or rights of the Vendor hercunder. Any amounts paid by
the Vendor in discharge of liens, charges or security inter-
ests upon the Equipment shall be secured by and under this
Agreement,

This covenant will not be deemed breached by reason of
liens for iaxes, assessments or governmental charges or
levies, in each case not due and delingquent or undeter-
mined or inchoate materialmen’s, mechanics’, workmen’s,
repairmen’s or other like liens arising in the ordinary
course ol business and, in each case, not delinquent (such
liens being herein called Permitied Liens).

ArticLe 13. Company’s Indemnities; Manufacturers’
Warrantics, The Company agrecs to indemnify and save
harmiess the Vendor and each Manufacturer from and
against all Josses, damages, injuries, labilities, elaims and
demands whatsoever, regardless of the cause thereof, and
expenzes in connection therewith, including counsel fees,
arising out of retention by the Vendor of title to the Equip-
ment, or out of the use and operation thereof by {he (‘om-
pany during ihe period when title thereto remains in the
Vendor or the transfer of {itle to the Equipmeni by the
Vendor pursuani to any of the provisions of this Agree-
meni. This vovenani of indewmnity shall eountinue in full
force and ellcet notwithstanding the full payment of the
Conditional Sale Indebtedness, together with interest there-
on, aund ull other paymenis as herein provided, and the
transfor of {itle to the Equipment, as provided in Artiele 5
hereof, or the lermination of this Agreement in any manner
whatisoever,

After aceeptance by the (Company of any unit or units of
dquinment as provided for under Article 2 hereof, the Com-
pany will hear the risk of, and shall not be released from ils
obligaiions hercunder in the event of, any damage to or the
destruetion or loss of such unit or units.
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Each Manufacturer warrants that each unit of Equipment
to be sold and delivered by it pursuant to this Agreement
will be built in accordance with the requirements, Specifi-
cations, and standards referred to in Article 1 hereof, and,
except in cases of articles and materials specified by the
Company and not manufactured by such Manufacturer, war-
rants cach such unit to be free from all defects in material
and workmanship under normal use and service, the liability
of the Manufacturer hereunder being limited, as the Com-
pany may elect, to those remedies set forth in respect of
each Manufacturer on Schedule B hereto; provided, how-
ever, that the Manufacturer be notified of the fault or defect
when it is first discovered and given reasonable opportunity
to verify any claimed defect in workmanship or material.

The foregoing warranty of each Manufacturer shall begin,
with respect to each unit of Equipment, at the time of
delivery of such unit to the Company and shall continue
as provided in respect of each Manufacturer on Schedule
B hercto. This warranty is expressly in lien of all other
warranties of each Manufacturer expressed or implied and
each Manufacturer neither assumes mnor authorizes any
person to assume for it any ofher warranty liability in
connection with the construction and delivery of the Equip-
ment, including the service performance of materials and
specialties designated by the Company over which the
Manufacturer has no control, except for the patent indemni-
fication contained in Article 14 of this Agreecment. No Man-
ufacturer shall have any liability for lost profits or indirect,
incidental, consequential or commerecial losses. Each Manu-
facturer makes no warranty of merchantability or fitness
for a particular purpose.

Each Manufacturer agrees that, with respeet to its pur-
chase of any articles or materials specified by the Com-
pany, it will endeavor to secure from the manufacturer of
such articles or materials a warranty to the Company
substantially in the form of the warranty from the Manu-
facturer to the Company contained in this Article. If the
Manufacturer is unable to secure such a warranty, it shall
prompily so inform the Company, and the Company shall
thereafter either specify another article or material, in lieu
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of the article or material originally specified, or accepl the
original artiele or material wilh such warranty as may be
sveured.

Each Manufacturer agrees with the Company that the
acceptance of any unit by the Company uuder Article 2
hercof shall not be deemed a waiver by {he Company of
any of its righis under this paragraph. This warranty shall
coniinue in full foree and effeel for the period staled not-
withsiauding the full payment of the Conditional Sale In-
debtedness, together with inferest thereon, and all other
payments ax hevein provided, and the transfer of litle to
the HEquipmeni, as provided in Article 5 herecof, or the
termination of this Agreement in any manner whaisoever.

ArticLe 14, Patent Indemnmities. Except in cased of
designs, syslems, processes or formulae utilized by a Manu-
facturer in or about the construction of nnits of Equipment
as a result of specification hy the Company, and articles and
materials pecified by the Company aud not manufactured
by the Manufacturer, the Manufactorer agrees to indem-
nify, proteet aml hold the Clompany harmless from and
against any and all liability, eclaiing, denands, costs,
charges and cxpenres, including royalty paymenis and
counsel fees, in any manner imposed upon or aceruing
against the Company, or the user of any of the Kquipment,
because of the use in or about construction of the Equip-
ment or any unit thereof, of any design, system, process, or
formula, article or material infringing or claimed to in-
fringe on any patent or other right. The Company likewise
will indemnify, proteet and hold the Vendor and the Manu-
facturer harmless from aud against any and all liability,
claims, demands, costs, charges and expenses, ineluding
royalty payments and counsel feex, in any manner imposed
upon or accruing against the Vendor and/or ihe Manu-
facturer hecause of the use in or ahout the construction
of any unil of Fquipment, of any such design, system,
process, or formula specified by the Company and not de-
veloped or purported to be developed by the Manufac-
turer or article or material specified by ithe Company and
not manufaciured by the Manufacturer, which infringes,
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or is claimed to infringe, on any patent or other right other
than patents or other rights controlled by the Manufacturer.

Each Manufacturer agrees to and hereby does, to the
extent legally possible without impairing any claim, right
or cause of action hereinafter referred to, transfer, assign,
set over and deliver to the Company every claim, right and
cause of action which such Manufacturer has or hereafter
shall have against the originator of any designs or against
the seller or sellers of any designs specified by the Com-
pany, or articles or materials specified by the Company and
purchased or otherwise acquired by the Manufacturer for
use in or about the construction of the Equipment, or any
unit thereof and arising out of such use, on the ground that
any such design, arficle or material or operation thereof
infringes or is claimed to infringe on any patent or other
right, and further agrees to execute and deliver to the
Company all and every such further assurance as may be
reasonably requested by the Company, more fully to effec-
tuate the assignment, transfer and delivery of every such
claim, right and cause of action. The Manufacturer will
give notice to the Company of any claim known to the
Manufacturer from which liability may be charged against
the Company hereunder, and the Company will give notice
to the Manufacturer of any claim known to the Company
from which liability may be charged against the Manu-
facturer hereunder.

Each Manufacturer agrees that, with respect to the pur-
chase of any articles or materials specified by the Com-
pany and not manufactured by the Manufacturer, it will
endeavor to secure an undertaking by the manufacturer
of such articles or materials to indemnify the Company
and/or the Manufacturer with respect to such articles or
materials, substantially in the form as that of the Manu-
facturer to the Company contained in this Article. In the
event that the Manufacturer is unable to secure such an
undertaking of indemnification, it shall promptly so inform
the Company, and the Company shall thereafter either
specify another article or material in lieu of the article or
material originally specified, or accept the original article
or material subject to such indemnmification as may be
secured.
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The foregoing covenants of indemnity shall continue in
full force and effect, nolwithstanding the full payment of
the Conditional Sale Indebtedness, together with interest
thereon, and all other payments as herein provided, and the
transfer of title to the Fiquipment, as provided in Article 5
hereof, or the termination of this Agreement in any manner
whatsoever.

Apricue 15. Adssignments. The Company, to the extent
that it may effectively do so under applicable provisions
of law, covenants not to sell, assign, transfer or otherwise
dispose of all or any of its rights under this Agreement
or, except as provided in Article 11 hereof, {ransfer the
right to possession of any unit of the Kquipment without
first obtaining the written consent of the Vendor. An assign-
ment or iransfer {o a railroad company or other purchaser
(including a successor corporation by consolidation or
merger) which shall acquire all or substantially all the rail-
way rolliug stock of the Company, and which, by exceuntion
of an appropriate instrument salisfactory to the Vendor,
shall assume and agree to perform each and all of the
obligations and covenants of the Company hereunder, shall
not be deemed a breach of this covenant.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, inceluding the right to re-
ceive the payments herein provided to be made by the Com-
pany, may be assigned by the Vendor and reassigned by
an assignee at any time or from time to time. No such
assignment shall subject any assignee to, or relieve any
Manufacturer from, any of its obligations to cause to be
constructed and to deliver the Equipment in accordance
herewith or {0 respond to any of its warranties and indem-
pitics contained in Articles 13 and 14 hereof, or relieve the
Company of ils obligations 1o any Manufacturer under
Articles 1, 2, 4, 13, 14 and 135 hercof and subparagraphs
(a) and (h) of the third paragraph of Article 3 hereof,
or any other obligation which, according to its ferms and
context, is intended to survive an assignment.

Upon any such assignment either the assignor or the
assignee shall give writlen notice to the Company, together
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with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assignment, acquire all of
the assignor’s right, title and interest in and to the Equip-
ment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in
such assignment. From and after the receipt by the Com-
pany of the notification of any such assignment, all pay-
ments thereafter to be made by the Company hereunder
shall, to the extent so assigned, be made to the assignee at
the address of the assignee specified in the aforesaid notice.

The Company recognizes that it is the custom of railroad
equipment manufacturers or sellers to assign agreements
of this character and understands that the assignment of
this Agreement, or of some or all of the rights of the Ven-
dor hereunder, is contemplated. The Company expressly
represents, for the purpose of assurance to any person,
firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of the Vendor
hereunder, and for the purpose of inducing such acqui-
sition, that in the event of such assignment by the Vendor,
as hercinbefore provided, the rights of such assignee to
the unpaid balance of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, or such part thereof as may be assigned,
as well as any other rights hereunder which may be so
assigned, shall not be subject to any defense, set-off,
counterclaim or recoupment whatsoever arising out of any
breach of any obligation of any Manufacturer in respect
of the Equipment to be constructed and sold by it here-
under, or the manufacture, construction, delivery, or war-
ranty thereof, or in respect of any indemnity herein
contained, nor subject to any defense, set-off, counterclaim
or recoupment whatsoever arising by reason of any other
indcbtedness or liability at any time owing to the Company
by any Manufacturer. Any and all such obligations, how-
socver arising, shall be and remain enforceable by the
Company against and only against the Manufacturer.

In the event of any such assignment, or successive assign-
ments by the Vendor, of title to the Equipment and of
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the Vendor’s rights hereunder in respect thereof, the Com-
pany will, whenever requested by such assignee, change the
names and word or words {o be marked on each side of
cach unit of the Equipment so as to indicale the title of
such assignee to ihe Equipment, with such names and word
or words as =hall be specified by such assignee, subject to
the requirements of the laws of the jurisdietions in which
the Kquipment shall be operated by the Company relating
to such names and word or words for use on equipment
covered hy conditional sale agreements with respect to
railroad equipment. The cost of marking such names and
word or words wilh respeet to the first assignee of this
Agreement (or to a successor agent in ease, and lo the
extent that, the first assignee is an agent) of not less than
all of the Kquipment shall be borne by the Company. The
cost of marking suech names and word or words in connection
with any subsequent assignment (other than to a sucecessor
agent if the first assignee is an agent) or of an initial assign-
ment of less than all of the Equipment shall be borne by the
assignee.

In the event of any such assignment prior to the com-
pletion of delivery of the Fiquipment, the Company will, in
conneetion with cach settlement for a Group of Kquipment
subscyuent to such trausfer or assignment, deliver to the
asgignee, at the time of dulivery by the Company of notice
fixing the Closing Dale with respeet to such Group, all
dveunients required by the terms of such assignment to be
delivered to the assignee in connection with such settle-
ment, in such number of counierparts as may reasonably
be requested, cxeept for any opinion of counsel for the
assignee.

If this Agreement shall have been assigned by a Manu-
facturer and the assignee shall not make payment 1o such
Manufacturer on the Closing Date with respeet 1o a Group
of Equipmeni of an amount equal to that poriion of the
aggregate Purchase Price of snch (iroup payable by the
Company pursuant to subparagraph (e) of the third para-
graph of Article 3 hercof, the Maunfacturer will promptly
nolify the Company and if such amount shall not have been
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previously paid to the Manufacturer, the Company will, not
later than 90 days after such Closing Date, pay or cause to
be paid to the Manufacturer such amount, together with
interest thereon from such Closing Date, to the date of
payment by the Company at the prime rate of interest
charged by The Chase Manhattan Bank, (N.A.) in effect on
the date when such payment was due, and in such event the
Assignee shall reassign to such Manufacturer, without re-
course to the assignee, all of the right, title and interest of
the Assignee in and to the units of Equipment with respect
to which payment had not been made by the Assignee. In
the event that the Company shall pay, or cause to be paid,
such amount to a Manufacturer, the Company shall be re-
lieved of its indebtedness in respect to the Purchase Price
of the Equipment pursuant to subparagraph (c) of the
third paragraph of Article 3 hereof to the extent of the
amount so paid.

Armicre 16. Application of Default and Remedy Pro-
visions. It is contemplated that coincident with, or shortly
after, the execution and delivery of this Agreement, each
Manufacturer will assign to a single assignee or to a single
agent for several assignees: (a) all of its right, title and in-
terest in and to the Equipment and each unit thereof, to be
constructed and sold under this Agreement, when and
as severally delivered and accepted, and upon payment fo
each Manufacturer of the amount required to be paid by any
such assignee or agent, (b) all the right, tille and interest
of such Manufacturer in and to this Agreement in respect to
the Equipment to be constructed and sold under this Agree-
ment (except the rights to construet and to deliver, the
rights to receive the payments specified in subparagraphs
(a) and (b) of the third paragraph of Article 3 and in the
final paragraph of Article 15 of this Agreement and without
relieving the Company of its obligations to the Manufac-
turers under Article 14 hereof), and the right to reimburse-
ment for taxes as provided for in Article 4 hereof, and in
and to any and all amounts which may be or become due or
owing by the Company to the Manufacturer under this
Agreement on account of the Company’s indebtedness in
respect of the aggregate Purchase Price of the Equipment
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and interest thereon, and in and to any other sums hecoming
due from the Compauy under this Agreement other ihan
those hereinabove excluded; and (¢) all of each Manufae-
turer’s rights (except as aforesaid), powers, privileges and
remedies under this Agreement. 1t is the intent of the par-
ties to this Agreement that if, following any such assign-
ment by a Manufacturer to an assiguce or a single agent for
several assignees, an Kvent of Default shall have ocewrved
and be continuing as hercinafter provided in Artiele 17 of
this Agreement in respect of any obligation of the (lfompany
to the Manufacturer so assigned, such assignee or agent
shall be entitled to enforce all of the assigned rights, powers,
privileges and remedies of such Manufacturer under this
Agreement.

ArticLE 17. Defaults. In the event that any one or more
of the following Kveuts of Default shall oceur and he cou-
tinuing, to wit:

(a) The Company shall fail to pay in full any por-
tion of the Conditioual Sale Indebtedness or any other
sum payable by the Company under this Agreement
within five days after payment ihereof shall be due
hereunder; or

(b) The Company shall, for more than 30 days after
the Vendor shall have demanded in writing perform-
aunce thercof, fail or refuse to comply with any cove-
nant, agreement, term or provision of this Agreement
or of any agrecment ¢ntered into concurrently herewith
relating to the financing of the Equipment, on its part
to be kept and performed or to make provision satis-
factory to the Vendor for such compliance; or

(¢) A petition for reorganization under Scetion 77
of the Bankruptey Act, as now constituted or as said
Seetion 77 may be hercafter amended, shall he filed by
or against the Company and, unless such petition shall
have been dismissed, nullified, stayed or otherwise ren-
dered ineffective (but then only so long as such stay
shall continue in foree or such ineffeetiveness shall
continue), all the obligatlions of the Company under this
Agreement shall not have been duly assumed in writing,
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pursuant to a court order or decree, by a trustee or
trustees appointed in such proceedings in such manner
that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall
be earlier; or

(d) Any proceedings shall be commenced by or
against the Company for any relicf which includes, or
might result in, any modification of the obligations of
the Company hereunder, under any bankruptey or in-
solvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations, ar-
rangements, compositions or extensions (other than
a law which does not permit any readjustment of the
indebtedness payable hereunder) unless such proceed-
ings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but only so long as
such stay shall continue in force or such ineffectiveness
shall continue) and all the obligations of the Company
under this Agreement shall not have been duly assumed
in writing pursuant to a court order or decree by a
trustee or trustees or receiver or receivers appointed
for the Company or for its property in connection with
any such proceedings, or otherwisec given the same
status as obligations assumed by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such pro-
ceedings shall have becen commenced, whichever shall
be earlier; or

(d) The Company shall make or suffer any unauth-
orized assignment or transfer of this Agreement or
any interest herein or any unauthorized transfer of
the right to possession of any unit of the Equipment;

then at any time after the occurrence of such an Event of
Defanlt the Vendor may, upon written notice to the Com-
pany and upon compliance with any legal requirements
then in force and applicable to such action by the Vendor,
declare the entire indebtedness in respect of the unpaid
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balance of the Purchase Price of the Equipment (including
without limifation thereto the unpaid balance of the Condi-
tional Sale Indebtedness, together with the interest thereon
then accerved and unpaid) and all other amounix payable by
the Company under this Agreement and not theretofore paid,
immediatcly due and payable, without further demand, and
thereafter the aggregate of the unpaid balanee of the Pur-
chase Price of the Kquipmeni (inclnding such balance of the
Conditional Sale Indebiedness, together with the interest
thereon) and all such other amounts not theretofore paid
shall bear interest from the date of such declaration at a
rate of 8% per annum, to the extent legally enforceable,
and the Vendor shall thereupon be entitled to recover judg-
ment for the entire unpaid balance of the indebtedness, pay-
able ax aforesaid, in respecl of the aggregate Purchase
Price of the Equipment, and to collect such judgnient out of
any property of the Company wherever situated,

The Vendor may at its diceretion waive auy such Kvent
of Defanlt and its consequences and reseind and annul any
such declaration by notice to the Company in writing to
that effect, and therenpon the respective rights of the
parties shall he as they would have heen if no such Event of
Default had existed and no such declaration had heen made.
Notwithsianding the provisions of this paragraph, it is ex-
pressly understood and agreed by the Company that time
is of the essence of this Agreement and that no sauch waiver,
reseission or annulment shall extend to or affeel any other
or subscyuent defaull or impair any rights or remedies
conseqguent thereon,

Artient 18, Remedies, Tf an Event of Default shall have
occurred and bhe continuing as hercinabove provided, then
at any time after the entire indebtedness in respect of the
aggregate Purchase Price of the Fquipment shall have heen
deelared immediately due and payable as hereinbefore pro-
vided and during the eoniinuance of snch Event of Default,
the Vendor may, upon such further notiee, if any, as may he
required for complianee with any mandatory requirement of
law applicable to the aclion to he taken by the Vendor, {ake
or cause to be taken by its agent or agents immediatce pos-
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session of the Equipment, or any unit thereof, without
liability fo return to the Company any sums theretofore
paid and free from all claims whatsoever, except as herein-
after in this Article 18 expressly provided, and may remove
the same from possession and use of the Company or any
other person and for such purpose may enter upon the
premises of the Company or other premises where the
Equipment may be located and may use and employ, in con-
nection with such removal, any supplies, services and aids
and any available trackage and other facilities or means of
the Company, with or without process of law.

In case the Vendor shall rightfully demand possession
of the Equipment pursuant to of this Agreement and shall
reasonably designate a point or points for the delivery of
the Equipment to the Vendor, the Company shall, at its
own cxpense, forthwith and in the usual manner, cause the
Equipment to be moved, to such point or points as shall be
designated by the Vendor and shall there cause the Equip-
ment to be delivered to the Vendor; and, at the option of the
Vendor, the Vendor may keep the Equipment on any of the
lines or premises of the Company until the Vendor shall
have leased, sold or otherwise disposed of the same, and for
such purpose the Company agrees to furnish without charge
for rent or storage, the necessary facilities at any point
or points selected by the Vendor reasonably convenient
to the Company. This Agreement to deliver the Equipment,
as hereinbefore provided, is of the essence of this Agree-
ment between the parties, and, upon application fo any
court of equity having jurisdiction in the premises, the
Vendor shall be entitled to a decrec against the Company
requiring specific performance hercof. The Company here-
by expressly waives any and all claims against the Vendor
and its agent or agents for damages of whatever nature
in connection with any retaking of any unit of the Equip-
ment in any reasonable manner.

If an Event of Default shall have occurred and be con-
tinuing, as hereinbefore provided, then at any time there-
after during the continuance of such Event of Default and
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after the entire indebtedness in respeel of the aggregate
Purchase Priee of the Equipment shall have been deelared
immediately duc and payable, as hereinbefore provided, the
Vendor (after retaking possession of the Kguipment as
hercinbefore in this Article 18 provided) may, subject to
any mandatory requirements of law then in foree appli-
cable thereto, at ils election retain the Equipment as iis
own and make such disposition thereof as the Vendor shall
deem fit, and in such event all the Company’s rights in the
Equipmeni will thereupon terminaie and all payments
made by the Company may be relained by the Vendor as
compensation for the use of the Kquipment by the Com-
pany; provided, howerer, that if the Company, within 30
days of receipt of nolice of the Vendor’s election to retain
the Hcuipment for its own use, as hereinafter provided,
shall pay or causc to be paid to the Vendor the total unpaid
balance of such indebtedness (ineluding, without limitation
thercto, the unpaid balance of the Conditional Sale Indebt-
cdness, together with interest thereon acerued and unpaid),
and all other amounts payable by the Company under this
Agreement, then in such event absolute right to the pos-
gession of, title to and property in the Equipment shall
pass to and vest in the Company.

The Vendor with or without the retiaking of possession
thercof may, at its eleetion and upon reasonable notice to
the Company and to any other person to whom notice of
time and place musi be given by law, sell the Equipment, or
any unit thereof, free from any aud all elaims of the (Jom-
pany, or of any other party elaiming from, through or under
the Company at law or in equily, at public or private sale
and with or without advertisenment as dhe Vendor may de-
termine, and pending any such sale the Vendor with or with-
out reiaking possession of the Hguipmnent may, but shall
have no obligation o, leage from time to {ime any or all
units thereof to such persons or corporations on such terms
and for such periods as it shall deem advisable, all subjeet to
and in compliance with any mandatory requiretnents of law
then in force and applicable to such sale; provided, how-
cver, that if prior {o such sale and prior to the making of a
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contract for such sale, the Company should tender full pay-
ment of the total unpaid balance of the indebfedness in
respect of the Purchase Price of the Equipment, together
with interest thereon acerued and unpaid and -all other pay-
ments due under this Agreement as well as expenses of the
Vendor undertaking possession of, uncovering, storing,
holding and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor’s reasonable attor-
ney'’s fees, then in such event absolute right to possession of,
title to and property in the Equipment shall pass to and
vest in the Company. The proceeds of such sale, less the
attorneys’ fees and any other expenses incurred by the Ven-
dor in taking possession of, removing, storing and selling
the Equipment, shall be eredited on the amount due to the
Vendor under the provisions of this Agreement. Written
notice of the Vendor’s election to retain the Equipment for
ils own use may be given to the Company by registered mail
addressed to the Company as provided in Article 23 hereof,
at any time during a period of 30 days after the entire in-
debtedness in respect of the aggregate Purchase Price of
the Equipment shall have been declared immediately due
and payable as hereinbefore provided; and if no such notice
shall have been given, the Vendor shall be deemed to have
clected to sell the Equipment in accordance with the provi-
sions of this Article 18.

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
under may be held or conducted at such place or places
and at such time or times as the Vendor may specify, in
one lot and as an entirety, or in separate lots, and without
the necessity of gathering at the place of sale the property
to be sold, and in general in such manner as the Vendor
may determine in compliance with any such requirements
of law, provided that the Company shall be given written
nolice of such sale as provided in any such requirements,
but in any event not less than ten days prior thereto, by
registered mail addressed to the Company as provided in
Article 23 hercof. If such sale shall be a private sale per-
mitted by such requircments, it shall be subject to the right
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of the Company to purchase or provide a purchaxer, within
10 days after notice of the proposed sale price, at the
same price oflered by the infending purchaser or a letter
price. To the extent not prohibited hy any sueh require-
ments of law, the Vendor may bid for aud heeomne the pur-
chaser of the Kquipmeni, or auy unit thereof, so offered
for sale without aceountability to the Company (exeept o
the exteni of surplus money received as hereinafier pro-
vided in this Ariicle 18), and in payment of the purchase
price therefor the Vendor shall be entitled, fo the exient
not prohibited as aforesaid, to have eredited on account
thereof all sumy due to the Vendor from the Company
hereunder.

Each and every power and remedy hereby specifieally
given to the Vendor #hall he in addition to every other
power and remedy hereby specifieally given or now or
hereafler exigling at law or in equity, and cacli and every
power and remedy may he exereised from lime to time and
simulancously and as often and in such order as may be
decmed expedieni by the Vendor. All sueh powers and
remedies shal! be cumulative, and the exercise of once shall
not be deemed a waiver of the right {o exerecize any other
or others. No delay or omission of the Vendor in the exer-
cise of any =uch power or remedy and no renewal or exten-
sion of any payments due hereunder shall impair any such
power or remedy or shall be consirned to be a waiver of
any default or an acquiescence thercin.

If, after applying all sums of money realized by the
Vendor nnder the remedics herein provided, there shall re-
main any amouni due to it under the provixious of this
Agreement, the Company shall pay the amount of such de-
ficieney to tbe Vendor upou demand, and, if the Compauy
shall fail to pay sueh deficicuey, the Vendor may bring suit
therefor aml shall be entitled to reeover a judgmeni there-
for against the Company. If, after applying as aforesaid
all vums realized by the Vendor, there shall remain a sur-
plus in the possession of {he Vendor, such surplus shall be
paid to the Company.
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The Company will pay all recasonable expenses, including
attorneys’ fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then in
such suit the Vendor may, to the extent permitted by law,
recover reasonable expenses, including attorneys’ fees, and
the amount thereof shall be included in such judgment.

Articre 19. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
state, or which by any applicable law of any state would
convert this Agreement into any instrument other than an
agreement of conditional sale (which is not overriden by
any provision of applicable federal law), shall as to such
state be ineffective, without modifying the remaining pro-
visions of this Agreement. Where, however, the conflicting
provisions of any applicable state law may be waived, they
are hereby waived by the Company to the full extent per-
mitted by law, to the end that this Agreement shall be
deemed to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Company, to the full extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession
of or to sell the Equipment, or any unit thereof, any
other requirements as to the time, place and terms of sale
thereof, any other requirements with respeet to the en-
forcement of the Vendor’s rights hereunder, and any and
all rights of redemption.

ArticLr 20. Extension not a Waiver. No delay or
omission in the exercise of any power or remedy herein
provided, or otherwise available to the Vendor, shall
impair or affect the Vendor’s right thereafter to exercise
the same. Any extension of time for payment hereunder,
or other indulgence duly granted to the Company, shall
not otherwise alter or affect the Vendor’s rights or the
Company’s obligations hereunder. The Vendor’s acceptance
of any payment after it shall have become due hereunder
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shall not be deemed to alter or affect the Company’s obliga-
tions or the Vendor’s rights hereunder with respect to
any subsequent payments or defaults therein.

ArricLe 21. Recording. The Company will cause this
Agreement and any supplements hereto and any assign-
ment hercof (a counterpart of the first such assignment
being attached hereto) to be filed and recorded with the
Interstate Commeree Commission in accordance with See-
tion 20c of the Intersiate Commerce Act, and otherwise as
may be required by law or reasonably requested by the
Vendor, from time to time, for the purpose of proper pro-
tection, to the satizfaction of counsel for the Vendor, of its
title to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention of this
Agreement and the Company will promptly furnish to the
Vendor certificales or other evidences of such filing and
recording, and an opinion or opinions of counsel for the
Company with respect thereto, satisfactory to the Vendor.

ArTicLe 23, Payment of Expenses. The Company will
pay all reasonable costs and expenses, excepl the counsel
fees of the Manufacturers, incident to this Agreemeni and
the first assignment of this Agreement (including the fees
and expenses of an agent, if the first assignee is an agent),
and any instrument supplemental or related thereto, includ-
ing fees and expenses of counse! for, and including stamp
and other taxes, if any, of, the first assignee of this Agree-
ment (including the fees and expenses of an agent, if the
first assignee is an agent) and any party or parties acquir-
ing interests in such first assignment, and in connection
with the transfer by any pariy or parties of interests ae-
quired in such firgt assignment. For the purposcs of thix
Article 22, if the first assignee is an agent, then any succes-
sor agent to such agent shall also be considered the first
assignee.

ArricLe 23. Notice. Any notice to or demand upon the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage
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prepaid, to the Company at 345 Park Avenue, New York,
New York 10022 or at such other address as may have
been furnished in writing to the Vendor by the Company.
Any notice to or demand upon the Manufacturers pursuant
hereto shall be deemed to be properly given or made if
delivered or mailed, first class postage prepaid, to General
Electric at 2901 East Lake Road, Erie, Pennsylvania, to
Gunderson, Inc. at 4700 Northwest Front Avenue, Port-
land, Oregon 97208, to International Car, at 835 Englewood
Avenue, Buftfalo, New York, to Motor Freight, at 1416 Dodge
Street, Omaha, Nebraska, to Pacific Car at 1400 North
Fourth Street, Renton, Washington 98005, and to The Darby
Products of Steel Plate Corporation, at First and Walker,
Kansas City, Kansas or at such other address as may have
been furnished in writing to the Company by any such
Manufacturer. Unless otherwise herein provided, any notice
to or demand upon any assignee of the Vendor or of the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage pre-
paid, to such assignee at such address as may have been
furnished in writing to the Company or the Vendor, as the
case may be, by such assignee. An affidavit with respect
to such mailing of any notice or demand by the person
-mailing the same shall be deemed to be conclusive evidence
of the giving of such notice or the making of such demand.

ArticLE 24, Law Governing. The terms of this Agree-
ment and the rights and obligations hercunder shall be
governed by the laws of the State of New York; provided,
however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstate Commerce Aect
and to the recording provisions of any other statute pur-
suant to which this Assignment may be recorded.

ArticLe 25. Article Headings. All article headings are
inserted for convenience only and shall not affect any
consiruction or interpretation of this Agrecment.

ArrticLE 26. Effect and Modification of Agreement. No
variation of this Agrecement and no waiver of any of its pro-
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visions or condilions shall be valid unless in writing and
duly excecuted on behalf of the Vendor and the Company.
Thiz Agrecment, including Schedule A attached hereto, ex-
clusively and completely states the rights of the Vendor and
the Company with respeet o the Iquipnient and amends
and supersedes all other agreements, oral or wrilten, with
respect to the Equipment including the Lease Agreement,
dated as of May 1, 1971 between Pacific Car and the Com-
pany but excepting the Purchase Agreement, dated as of
July 1, 1971 between Motor IFreight and the Company.

ArticLe 27. Definitions. The ferm ‘“Vendor’’, when-
ever used in this Agreement, means, before any assign-
ment of any of its rights hercunder each Manufacturer, and
any suecessor or successors for the time being to its manu-
facturing properties and business, and, after any sueh as-
signment, both any assignec or assignees for the time being
of sucl purticular assigned rights as regards such rights,
and also any assignor or assignors as regards any rights
Lhereunder that are retained and exeluded from any assign-
ment; and the term ‘*Manufacturer’, whenever used in
this Agreement, means both before and after any such as-
signment, the Manufacturer, and any successor or succes-
sors for the time being to its manufacturing properties and .
business.

The term ¢ Company’’, whenever used in this Agreement,
means Union Pacific Railroad Company and also any as-
signee of ils rights under this Agreement pursuant to the
first senience of Article 15 hereof.

ArticLr 28, Erceution. This Agreement may be exe-
cuted in any number of counterparts, each of which so
exceuted shall be deemed to be an original, and such eoun-
terparts together shall constitute hut one and the same
coniraect, which shall he sufficiently evidenced by any snch
original counterpart. Although this Agrecment is dated
for convenience as of May 1, 1971, the actual date or dates
of exceution hercof hy the parties hereto is or are, respee-
tively, the date or dates stated in the acknowledgments
hereto annexed.
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Ixn Wrrxess WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by their
officers or representatives thereunto duly authorized and
their respective corporate seals to be hereunto affixed, duly
attested, all as of the date first above written.

GexeEraL Erecrric CoMpPANY

General Manager, Locomotive
Products Depariment

Attest
Secretary
GunpERSON, INO.
By .. e
Attest: Vice President
Secretary
InTERNATIONAL CaR CoMPANY
(Division of International Rameo, Inc.)
Attest:

% Secretary
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= Pacrric Car aND Fouxpry Company
By (et
Vice President
Attest
Secretary

Uxioxn Pacrric Moror Frerenr Company

By (i
Vice President
Attest:
Secretary
Tue Darey ProbreTs or STEEL PLATE
CoRPoBATION
By i
President
Attest:
Asst. Secretary
Uxrox PAZjC Ramroap CoMPany
By WM. A M.
Vice President
Attest: '
N wwwerary  Becretary



STATE OF
88.:
CouNTy OF
On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is the General
Manager, Locomotive Products Department of GENERAL
Brectric ComPaxy, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and
he acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

Notary Public

STATE OF
88.:
CouxTY oF
On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of GunpERsON, INC., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public
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StatE or New Yok
Couxnry or Erie

On this .f B( day of 2 f—w"""’f" 77, before me person-
ally appeared Kaen . Loxd/ to me personally known, who,
being hy me duly sworn, says that he is President of IxTEn-
NATIONAL (!ar Company (Division of International Rameo,
Ine.) that one of the seals affixed to the foregoing instru-
meni is the corporate seal of said corporation, that said in-
strument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors and he acknowl-
cdged that the execution of the foregoing instrument was
the free act and deed of said corporation.

’

* Notary Public
ALFRID ), NEITISTER
Bhbacy I rn Gt cm Al Maw York
GawehFry o~ Eum Jownty R
My Comansnign Expres Muiih 20, I’g...y

STATE OF ..t
Couxty OF "t

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Paciric ('ar anp Founpry Company, that one of the
seals affixed 1o the foregoing instrument is the corporate
seal of said corporation, that said instrnment was signed
and sealed on behalf of said corporation by aunthority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE OF
88.:
CouxtyY OF
On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Uniox Paciric Moror FrercaET CoMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and scaled on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF a8.s
County OF .t

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is President of
Tue Darsy Propucrs oF SteeL Prate CorporaTION, that one
of the scals affixed to the foregoing instrument is the cor-
porate scal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deced of said corporation.

Notary Public
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STATE oF Arrese f.’/

CouNTY oF A4 (58

On this #/ “4- day of ¢ f’.ﬂ%;frﬂ <7 777/, before me person-
ally appeared .2/ ke , to me personally known,
who, heing by me duly sworn, sayq that he is a Vice Presi-
dent of Uxiox Paciric Ramroap Compaxy, that one of the
scals affixed 1o the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Direetors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

’./ ‘-f’fr./z(../ */’{-’ "’**fr(’-’///;f/

Notary Public
FLZARTT | Grismr (424 )
Nty Pl o, Elete o Mlow York
Mo A0 A4hiLO0
Quall e P fanty
Coslfn e led i b ‘|‘ l".= Cilt'y (*fen
Coanamsy wa Pxprees Marel 230, 19/2
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Manufacturer

(lencral Electiric

Gunderson
Motor Freight

International Car
Darby

Pacific Car
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SCHEDULE B

Warranty

To repair at the Manufaciurer’s plant or to deliver
to the Company at its plant a new part {o replace
any part thal may fail under normal serviee within
lwo years after shipment from the Manufacturer’s
plant or before the unit of Equipment in which such
part is located has been 250,000 miles in scheduled
service, whichever event shall first occur, because
of faulty work done by the Manufacturer or defee-
tive material in equipment manufactured by the
Manufacturer.

To repair or to deliver to the Company at its plant
a new part to replace the defeclive part or to pay
the cost of repair or replacement according to the
AAR Code of Rules Governing Condition of and
Repairs to Freight and Passenger Cars with Inter-
changed Traffie, any part of any unit that may fail
under normal scervice within two vears after ship-
ment from the Manufacturer’s plant beeaunse of
inadenquate design, fanlty work done, or defeclive
material made by the Manufacturer.

To repair at the Manufacturer’s plant or to deliver
to the Company at the Manufacturer’s plant, a new
part to replace any part of any unit that may fail
under normal service within one year after ship-
ment from the Manufacturer’s plant heeause of
faulty work done or defective material made by
the Manufacturer.

To repair the defect at the Manufacturer’s plant
or to replace the defective part or to pay the
cost of repair or replacement according io the
AAR Code of Rules Governing Condition of and
Repairs to Freight and Passenger Cars with In-
terchanged Traffie, any part of any unit that may
fail under normal serviee within two ycars after
delivery of such unit to the Company.
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AGREEMENT AND ASSIGNMENT dated as of May 1,
1971 between Gexeran Euectric Company, a New York
corporation (hereinafter called General Eleetrie), Guxper-
sox, Ixc., au Oregon corporation (hercinafier called Gun-
derson), INTERNaTIONAL (‘aR Clompaxy (Divizion of Inter-
national Rameco, Inc.}, an Ilinois corporation {hereinafter
called International Car), Paciric Car axp Fouxpry Coy-
PANY, a Washinglon corporation (hercinafter called Pacific
Car), Uxrtox Paciric Moror I'reviier CoMpany, a Nebraska
corporation (hereinafier ealled Motor Freight), Tux Dagrsy
Propucts or Steen Prate (lorroraTion, a Kansas eorpora-
tion (hercinafter called Darby) (the foregoing companics
heing hereinafter ealled collectively the Mauufacturers or
severaily the Manufacturer) and Tur Coase Masnarran
Bank (National Ascoeiation), a national banking associa-
tion with its basiiess address al 1 Chase Manhatian Plaza,
New York, New York 10015, acting as Agent under an
Agreement dated as of May 1, 1971 (hereinafter called the
Finance Agrevment) and soid banking eorporation, so act-
ing being hercinafter called the Assignec.

Wiereas, the Manufaeturers and Union Pacifie Railroad
Company, a corporation duly organized and existing imder
the laws of the State of TUtah, with an office in New York,
New York (hercinafter called the Company), have entered
into a Conditional Sale Agreement, dated ax of May 1, 1971
(hereinafter ealled the Conditional Sale Agreement), cover-
ing the construetion, sale and delivery, on the conditions
therein set forth, by the Manufacturers and the purchase
by the Company of the railroad cquipment deseribed in
Schedule A to the Conditional Sale Agreement (said
cquipment being hereinafter ealled the Eguipment) ;

Now, Tiuererore, Tiis AcreeMENT WiTKEssETH : That,
in eonsideration of the sum of Une Dollar (£1.00) and
other good and valuable consideration paid hy the Assignee
{o the Manufacturers, the receipt of which i= hereby acknowl-
edged, ax well ag of the muinal covenants hercin contained:

Srcriox 1. Tlach Manufacturer hereby assigns, {ransfers
and sets over unto the Asgsignee, its successors and assigns:

(@) All of ity right, title and interest in and {o the
Equipment and each unit thereof when and as severally
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delivered and accepted under the Conditional Sale
Agreement, and upon payment by the Assignee to the
Manufacturer of the amounts required to be paid under
Section 6 hereof with respect to such unit;

(b) All of its right, title and interest in and to the
Conditional Sale Agreement in respect of the Equip-
ment (except the rights to construct or cause to be
constructed and to deliver the Equipment and the
rights to receive the payments specified in subpara-
graphs (a) and (b) of the third paragraph of Article 3
thereof and in the final paragraph of Article 15
thereof) and the right to reimbursement for taxes as
provided in Article 4 of the Conditional Sale Agree-
ment, and in and to any and all amounts which may
be or become due or owing by the Company to the
Manufacturer under the Conditional Sale Agreement
on account of its indebtedness in respect of the aggre-
gate Purchase Price (as defined in the Conditional Sale
Agreement) of the Equipment and interest thereon,
and in and to any other sums becoming due from the
Company under the Conditional Sale Agreement, other
than those hereinabove excluded ; and

(¢) All of the Manufacturer’s rights (except as here-
in limited), powers, privileges and remedies under the
Conditional Sale Agreement

(without any recourse, however, against the Manufacturer
for or on account of the failure of the Company to make any
of the payments provided for in, or otherwise to comply
with, any of the provisions of the Conditional Sale Agree-
ment) ; provided, however, that this Assignment shall not
subject the Assignee to, or transfer, or pass, or in any way
affect or modify, the obligations of the Manufacturer to
construet or cause to be constructed and to deliver the
Equipment in accordance with the Conditional Sale Agree-
ment or in respect of its warranties and indemnities con-
tained in Articles 13 and 14 of the Conditional Sale Agree-
ment or relieve the Company from its obligations to the
Manufacturer under Articles 1, 2, 3, 4, 13, 14 and 15 of the
Conditional Sale Agreement, it being understood and agreed
that, notwithstanding this Assignment, or any subsequent
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assignment pursnant {o the provisions of Artiele 135 of the
Conditional Sale Agreement, all obligations of the Manu-
facturer to the Company in respect of the Kquipment shall
be and remain enforceable by the Company, ifs suceessors
and assigns, against and only against the Manulacturer. In
furtherance of the foregoing assignment and transfer, the
Manufacturer hercby authorizes and cmpowers the As-
signee in the Assignee’s own name, in the name of the
Assignee’s nominee, or in the name of and as attorney, here-
by irrevoeably eonstifuted, for the Manufacturer, {o ask, de-
mand, suc for, colleet, receive and enforece any and all sums
to which the Assignee iy or may beecone entitled under this
Assignment and compliance by the Company with the terms
and agreements on its part to be performed under the Con-
ditional Sale Agreement, but at the expense and lability
and for the sole hencfit of the Assignee.

Each Manufacturer agrees that any amount payable to it
by the Company, whether pursuant to the Conditional Sale
Agreement or otherwise, not hereby assigned to the As-
sigmee, shall not be =ecurced by auy lien or charge on any of
the units of Fquipment.

Secriox 2. Kach Manufacturer covenants and agrees
that il will cause the Kquipment to be sold by such Manu-
factarer under the Conditional Sale Agrecemend {0 be con-
strueted in full accordance with the (fonditional Sale Agree-
ment and will deliver the same upon completion to the Com-
pany in accordance with the provisions of the Conditional
Sale Agreement; and that, noiwithstanding this Assign-
ment, il will perform and fully comply with each and all of
the eovenants and eonditions of the Conditional Sale Agree-
ment set forth {0 be performed and complied with by it.
Fach Manufacturer further covenanls and agrees that it
will warrani to the Assignee aud the Company that at the
time of delivery and acveptance of each wnit of the Kquip-
ment sold by it, it had legal title to such unil and good and
Iawtul right to sell sueh unit and the title to such unii was
free of all elaims, liens, sceurity inferests and other eneun-
hrances of any nature except only the rights of the Company
under the Conditional Sale Agreement and as to units
mannfactured hy Pacifie Car, the rights of the Company
under the Lease Agreement daled as of May 1, 1971, be-
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tween Pacific Car and the Company and the Lease as of the
same date between the Company and Pacific Fruit Express
Company; and the Manufacturer further covenants and
agrees that it will defend such title against the demands of
all persons whomsoever based on claims originating prior
to the delivery of such unit by the Manufacturer under the
Conditional Sale Agreement; all subject, however, to the
provisions of the Conditional Sale Agreement and the rights
of the Company thereunder. The Manufacturer will not de-
liver any of the Equipment to the Company until the filings
and recordations referred to in Article 21 of the Conditional
Sale Agreement have been effected, as to which fact Manu-
facturer and its counsel may rely upon advice of counsel
for the Company.

Secrion 3. Each Manufacturer covenants and agrees
with the Assignee that in any suit, proceeding or action
brought by the Assignee under the Conditional Sale Agree-
ment for any amount which may be due or owing by the
Company on account of its indebtedness in respect of the
aggregate Purchase Price of the Equipment and interest
thereon, and any other sums becoming due under the Condi-
tional Sale Agreement, or to enforce any provision of the
Conditional Sale Agreement, it will save, indemnify and
keep harmless the Assignee from and against all expense,
loss or damage suffered by reason of any defense, set-off,
counterclaim or recoupment whatsoever of the Company
arising out of a breach by the Manufacturer of any obliga-
tion in respect of the Equipment, or the manufacture, con-
struction, delivery or warranty thereof, or under Articles 13
and 14 of the Conditional Sale Agreement, or by reason of
any defense, set-off, counterclaim or recoupment whatso-
ever arising by reason of any other indebtedness or liability
at any time owing to the Company by the Manufacturer.
Any and all such obligations shall be and remain enforce-
able by the Company against and only against the Manu-
facturer and shall not be enforceable against the Assignee
or any party or partics in whom title to the Equipment, or
any unit thereof, or any of the rights of the Manufacturer
under the Conditional Sale Agreement, shall vest by reason
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of this assigmnent or of successive assignments or trans-
fers. The Manufacturer shall have no liability under the
loregning provisions of thix Section 3 unless (a) the
Assignee, in any such suit, proeceding or action by the
Assignee, hereinabove deseribed, promptly moves or takes
other appropriate action on the basis of Article 15 of the
Conditional Sale Agrecment, to strike any such defense,
set-off, ecounterelaim or recouptnent asserted by the Com-
puny and ihe court or other body having jurisdiction in
such suit, proceeding or action denies such motion or other
aetion and aceepty such defense, =et-off, counterclaim or
recoupment as a triable issue in such suit, procceding or
action, and (b) upon any such denial and acceptanece, the
Assignee promptly nolifies the Manufacturer of any =uch
defense, set-oft, counterclaim or recoupinent arserted by the
Company and the Manufacturer ix given the right by the
Assignee to comprowise, settle or defend agains, al its ex-
pense, such defense, ret-off, counterclaim or recoupment.
The Manufacturer will indemmify, proteet and hold harm-
less the Assignee from and against any and all liability,
claimg, demands, costs, charges and expenses, including
royally payments and counsel fees, in any manner imposed
upon or aceruing against the Assignee or its assigns be-
cause of the use in or about the construetion of the Equip-
ment, or any unit thercof, of any design, system, process,
formuala, article or material whieh infringes, or is claimed
o infringe, on any patent or other right, except for any
design, systemn, process or formula specified by the Com-
pany and not developed or purported to be developed by
the Manufaclurer or any article or material specified hy
the Company and not manufactured by the Manufacturer.

Section 4. Each Manufaciurer will eause to be plainly,
distinetly, permanenily and conspicuously marked on each
side of each unit of the Equipment, at the {ime of delivery
thereof to the Company, in letters not less {han one ineh
in height, the following legend:

“Owxeb By A SEcrzep Panty UNDER A SECURITY AGREE-
MEXT FiLep Uxper Tue Intenstate CoMMERCE Act, SEC-
T10N 2007,
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Section 5. Upon payment to a Manufacturer of an
amount equal to the Final Invoiced Purchase Price (as de-
fined in Article 3 of the Condifional Sale Agreement) and a
request of the Assignee, its successors or assigms, the
Manufacturer will execute any and all instruments which
may be necessary or proper in order to discharge of record
the Conditional Salec Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in
the Equipment.

Secrion 6. The Assignee, on each Closing Date fixed as
provided in Article 3 of the Conditional Sale Agreement
with respect to a Group of Equipment (as defined in said
Article 3) or as otherwise hereinafter set forth, shall pay
to each Manufacturer an amount equal to that portion of the
Purchase Price of such Group to be paid pursuant to sub-
paragraph (¢) of the third paragraph of said Article 3
in respeet of units of Equipment of such Manufacturer
included in such Group, provided that there shall have
been delivered to the Assignee at least 3 business days
prior to such closing date, as provided in Article 15
of the Conditional Sale Agreement, the following documents,
in such number of counterparts or copies as may reasonably
be requested, in form and substance satisfactory to it and to
its special counsel:

(a) Bill of Sale from such Manufacturer to the As-
signee transferring to the Assignec title to the units of
the Equipment in such Group of such Manufacturer and
warranting to the Assignee and to the Company that
at the time of delivery to and acceptance by the
Company in accordance with the provisions of the Con-
ditional Sale Agrcement the Manufacturer had legal
title to such units and good and lawful right to sell such
units and title to such units was free of all claims, liens,
security interests and other encumbrances of any nature
except only the rights of the Company under the
Conditional Sale Agreement and as to the units manu-
factured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971,
between Pacific Car and the Company and the Lease
of the same date between the Company and Pacific
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Fruit Express (lompany, aud covenanting to defend
the title to such units againgt the demands of all per-
sons whonisoever based on clainms originating prior o
the delivery of such uuits by such Manufacturer;

(b) Certificate or Certificates of Acceptance signed
by an aulhorized represemiative of the Company
staling that the units of the Eguipment of the Manu-
facturer in snch Group have been delivered {o the
(Cfompany in accordance with the Conditional Sale
Agreement, have been inspected and aceepfed by him
on behalf of the Company, conform to the Specifica-
tions (as defined in the Conditional Sale Agrecement)
applicable thereto and to all applicable Interstute Com-
merce Commizsion requirements and specifications,
and to all standards recommended by the Association
of American Railroads, reasonably interpreted as
heing applicable to such equipment, and further stating
that there was plainly, distinetly, permanently and con-
spicuously marked on each side of cach of such units at
the time of its acceptance, in letters not less than one
inch in height, the following legend:

C“Owrseb BY A Skcrrep Party Uxper A Secvrrry
AsverEnmest Fien Uxper tor INTERsTaTE (COMMERCE
Act, SkcTion 20¢’.

(¢) Invoice of each Manufacturer for the unils of
the Equipment in such Group acecompanicd by or hav-
ing endorsed thereon a certification by the Company
as to the correciness of the prices of sueh units as set
forth in said invoice;

(4) An opinion of Messrs. Cravath, Swaine & Moore,
acting as speeial counsel for the Asvignee and the
Investors named in the Finance Agreement, dated
as of such Closing Date, stating that (i) the Finance
Agrecnent, assuming due authorization, exeention and
delivery by such Invesiors, has been duly auwthorized,
exeeuted and delivered and is a legal, valid and binding
instrument, (ii) the Condilional Nale Agreemoent has
heen dnly aunthorized, exceuted and delivered by the
Company and the Manufacturers and is a legal, valid
and hinding instrameni enforeeable against the Com-
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pany and the Manufacturers in accordance with its
terms, (1ii) this Assignment has been duly authorized,
cxecuted and delivered by the Manufacturers and the
Assignee and is a legal, valid and binding instrument,
(iv) the Assignee is vested with all the rights, titles,
interests, powers and privileges purported to be as-
signed to it by this Assignment, (v) security title to
the units of the Equipment in such Group is validly
vested in the Assignee and such units, at the time of
delivery thereof to the Company, were free from all
claims, liens, security interests and other encumbrances
(other than those crcated by the Conditional Sale
Agreement), (vi) no approval of the Interstate Com-
merce Commission or any other governmental author-
ity is necessary for the valid execution and delivery of
the Finance Agreement, the Conditional :Sale Agrec-
ment or this Assignment, or if any such authority is
necessary, it has been obtained, (vii) the Conditional
Sale Agrecment and this Assignment have been duly
filed and recorded with the Interstate Commerce Com-
mission in accordance with Section 20c of the Interstate
Commerce Act and no other filing or recordation is
necessary for the protection of the rights of the As-
signee in any state of the United States of America or
in the District of Columbia and (viii) registration of
the Conditional Sale Agreement, this Assignment or
the certificates of interest delivered pursuant to the
Finance Agreement is not required under the Securi-
ties Act of 1933, as amended, and qualification of an
indenture with respect thereto is not required under
the Trust Indenture Act of 1939, as amended ; and such
opinion shall also cover such other matters as may
reasonably be requested by the Assignee or such In-
vesfors;

(e¢) An opinion of counsel for the Company, dated
as of such Closing Date, to the effect set forth in clauses
(i), (ii), (iii), (v), (vi) and (vii) of subparagraph (d)
of this Scction 6 and stating that the Company is a duly
organized and existing corporation in good standing
under the laws of the State of Utah, its state of incor-
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poration, and has the power and authority {o own its
properties and to carry ou its business as now con-
ducted;

(f) in respeet of the (Mosing Date relating to {he
initial setilement for Equipment under his Section G,
an opinion of counsel for cach Manufaciurer, dated as
of such Closing Date, stating that (i) the Mannfac-
turer is a duly organized and exigting corporation in
goud =tanding under the laws of the jurisdiction of its
incorporation aud has the power and authority to own
its properlies and Lo earry on its bnsiness as now con-
dueted, (ii) the Clonditional Sale Agreement has been
dualy authorized, exceuted and delivered by 1the Manu-
facturer and is a valid instrwuent hinding upon and
enforceable against the Manufacturer in accordance
with its terms, (iii) this Assignment has heen duly
authorized, executed and delivered by the Manufae-
turer and ix a valid instrament binding upon and cn-
forceable against the Manufacturer in accordance with
its terms, and (iv) the Assignee is vested with all the
rights, titfle and inlerests and powers, privileges and
remedies of the Manufacturer in and to the Condi-
tional Sale Agreement purported to be assigned to
the Assignee by this Assignment; and in respect of
each Closing Date, an opinion of counsel for the
Manuofacturer, dated as of such (Closing Date, re-
affirmuing the opinion of =uch counsel delivered in re-
speet of the initial Closing Date and stating that title
to the units of Equipment in such Group ix validly
vested in the Assignee, aud that such units, ai the time
of delivery thereof to the Company iu accordance with
the provisions of the Conditional Sale Agrecmnent, were
free of all elaims, liens, sceurity interests and other
cneunbrances exeepl only the rights of the Company
under the Conditional Sale Agreement awd, as to the
units manufactured by Pacific Car, the righls of the
Company under the Lease Agreement dated as of
May 1, 1971, between Pacifie Car and the Company,
and the Leasc of the same date between {he Company
and Pacific Fruit Express Company;
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(g) Unless payment of the amount payable pursuant
to subparagraph (a) of the third paragraph of Article
3 of the Conditional Sale Agreement shall be made by
the Assignee with funds furnished to it for that pur-
posc by the Company, the receipt from the Manufaec-
turer for such payment.

In giving the opinions specified in subparagraphs (d)
(¢) and (f) of the first paragraph of this Scetion 6, counsel
may qualify any opinion, to the effect that any agreement
is enforceable in accordance with its terms, by a general
reference to limitations as to enforceability imposed by
bankruptey, insolvency, reorganization, moratorium or
other laws affecting the enforcement of creditors’ rights
generally. Any opinion delivered hereunder after the Clos-
ing Date relating to the initial settlement for Equipment
under this Section 6 may state that counsel signing such
opinion reaffirms any statement contained in any opinion
of the same counsel theretofore delivered hereunder with-
out rcpeating the substance of such carlier opinion. In giv-
ing the opinion specified in said subparagraph (d), counsel
may rely, as to the authorization, execution and delivery by
cach Manufacturer of the documents execuled by such
Manufacturer, and to title to the units of Equipment of such
Manufacturer at the time of delivery thercof under the
Conditional Sale Agreement, on the opinion of counsel
for such Manufacturer, and as to any matters governed by
the law of any jurisdiction other than New York and the
United Stales, on the opinion of counsel for such Manu-
facturer or the opinion of counsel for the Company as to
such matters.

The obligation of the Assignee hereunder to make pay-
ments on each Closing Date is hereby expressly conditioned
upon the prior receipt by the Assignee, as provided in the
Finance Agreement, of all the funds to be furnished to the
Assignec by the various parties fo the Finance Agreement
with respect to such Closing Date; and, in the event of
failure of any such party to furnish any such funds with
respeet thereto, such Closing Date shall be postponed for
four business days. To the extent that the Company shall
pay or cause to be paid to the Assignee, in accordance with
the Finance Agreement, any amount or amounts on account
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of the Purehase Price of the Equipment to he settled for on
such Closing Date, the Company shall be relieved of its
indebtedness in respect of the Purchase Price of the Kquip-
ment under subparagraph (e¢) of the third paragraph of
Article 3 of the Condifional Sale Agreement to the extent of
the amount or amounis so paid by the Company. By any
such payment, however, the Company shall not acquire any
rights under this Assignment.

It is understood and agreed that the Assignee shall not
be required to make (i) any payment in respect of any
units of the Equipment excluded from the Conditional Sale
Agrcement pursuant to Article 2 thereof or (ii) any pay-
nient under this Scetion 6 at any time while an Event of
Defanlt, or any event which with the lapse of time and/or
demand provided for in the Conditional Sale Agreement
shall counslifute an event of default, shall be subsisting
under the Conditional Sale Agreement. It is also under-
stood and agreed that, anything herein to the contirary
notwithslanding, the Assignee hereunder shall not be obli-
galed to make payment to any Manufacturer except out of
funds furnished to it pursuant to the Finance Agreement.

Skction 7. The Assignee may assign all or any of its
rights under the Conditional Sale Agreement, including
the right to receive any payment due or to become due to
it from the Company thereunder. In the event of any such
assignment, any such subsequent or successive assignee or
assignees shall, to the extent of such assignment, enjoy all
the rights and privileges and be subject to all the obligations
of the Assignee herenuder. In compliance with Article 23
of the Conditional Sale Agreement the address of the
Asgignee for purposes of notices and payments is The Chase
Manhattan Bank, (N.A.), Corporate Trust Admiunistration,
I Chaxe Manhaitan Plaza, New York, New York 10015 or
surh other address as the Assignee shall have furnished in
writing to the Company.

Secriox 8. IBach Manufacturer hereby:

(a) represents and warrants to the Assigneq, its sue-
cossors and assigns, thal the Conditional Sale Agree-
ment was duly authorized by it and lawfully executed
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and delivered by it for a valid consideration, and that
assuming valid authorization, execution and delivery by
the Company, the ‘Conditional Sale Agreement is, in so
far as the Manufacturer is concerned, a valid and exist-
ing agreement binding upon the Manufacturer and the
Company in accordance with its terms and that it is now
in force without amendment thereto; and

(b) representsand warrants to the Assignee, its suc-
cessors and assigns, that as of its execution and delivery
of this Assignment all of its right, title and interest in
and to the Conditional Sale Agreement was free of all
claims, liens, security interests and other encum-
brances whatsoever; and

(¢) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee
or its successors or assigns, make, execufe and deliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things as
may be necessary and appropriate in the premises to
give effect to the provisions hereinabove set forth and
more perfectly to confirm the rights, titles and interests
hereby assigned and transferred to the Assignee or
intended so to be.

Secrion 9. This Assignment may be executed in any
number of counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together
shall constitute but one and the same instrument, which
shall be sufficiently evidenced by any such original counter-
part. The Assignee agrees to deliver one of such counter-
parts, or a certified copy thereof, to the Company. Although
this Assignment is dated for convenicence as of May 1, 1971,
the actnal date or dates of execution hereof by the parties
hereto is or are respectively, the date or dates stated in
the acknowledgments hereto annexed.

SecrioNn 10. The terms of this Assignment and the rights
and obligations hereunder shall be governed by the laws of
the State of New York; provided, however, that the parties
shall be cntitled to all rights conferred by Section 20c of the
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Interstate Commeree Act, and to the recording provisions
of any other statules pursuant to which this Agreement muy
be recorded.

In Wirness Waereor, the parties hereto, cach pursuant
to due corpom,t(, authority, have caused this instrument to
be exeeuted in their respective corporaie names by duly
authorized officers, or representatives, and their respeetive
corporate seals to he hercunto affixed and duly atiested, all
as of the date first above writteu.

GexeraL Erectric CompaNy

Attost: Vice President

Secretary

GuxnpERsON, INc,

Atlest: Vice President

Secretary

InTERNATIONAL "CaR COMPANY
(Division of International Rameo, Ine.)

By .//;7,/;?’ f

Attest: Divisional Presi,

o g
cens /a]?:t‘."."t..b'.{/. Ja it .
(¥es f Secretary
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Pacrrio Car axp Founbry CoMPANY

Secretary

UrioN Pacrric Moror FreiecaTr CoMPANY

Secretary

Tar Darpy Probucrs oF STEEL PLATE
CORPORATION

President

Asst. Secretary
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@

TaE CHasE ManHATTAN BANK,
(National Associatign)

Ag
Attest:
"\\" ...... (et
Asst. Secrelary




16

STATE OF 65,1
CouxTy oF .

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Pacrric Car anD Founpry Company, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation. .

Notary Public

STATE oF ]
CounTy OF 88.

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of GexERsL ErecTRic ComMPANY, that one of the seals
affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE OF o
Couxty OF

On this day of , before me person-
ally appeared , to me personally known, who,

being by me duly sworn, says that he is a Viee President of
(tuxpersoN, [xc., that one of the seals affixed {0 the forego-
ing instruntent is the corporate scal of said corporation, that
said instrument was signed and sealed on behalf of said
corporziion by anthority of its Board of Dircetors and he
ackuowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

N otary Public

S1ATE 0F NEW YoRrk
Couxty or Krie §8.3

On this <~ (%day of (P st /%7 before me person-
ally appeared KarrL §. Lmz,“to nie personally known,
who, beitg by me duly sworn, says that he ix a Presi-
dent of InterxaTioNAl (Car Comprany (Division of Inter-
national Rameco, Ine.) that one of the scals affixed
to the foregoing instrument is the corporale seal of
sald corporalion, that said instrumnent was signed and
scaled on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free aet and deed of

said corporation. ,
4 /%l LI LN R I R ?z;..

> e s e e v e e e

wofary Public

MERFD ). MEUMIISTER
Mabery P, T 0w ol Hew York

Onebifeg i1 Emm Counly ) -
ey Commission bapies Maice 30, 19 ./..?’
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STATE OF )
CouxTty oF §8.:

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Uxnton Paciric MoTor FrerieET CoMPaNY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation,

Notary Public

STATE OF .
CounTty or 88.:

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is President of
Tie Darsy Provucts oF STEEL PraTE CoRPORATION, that one
of the seals affixed to the foregoing instrument is the corpo-
rate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by author-
ity of its Board of Directors and he acknowledged that the
exccution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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CouNTY 0]-"7-’,.;,‘,/.'/,/,.1 S8.:

On this 12tB  day of | gub /977, before me person-
ally appeared U. L. HOWARD | to me personally known,
who, being by me duly sworn, says that he is a Viee Presi-
dent of Tk Cuase Maxuarray Bavk, (N.AL), that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authorily of its
Board of Dircetors and he acknowledged that the exceution
of the foregoing instrunment was the free act and deed of

said corporation.

-------------------------

Notary Public

“'Il' L
. ' Lo
Netay gy, \
. W I’y
1 A
. Que' et i .
U s | LI
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ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT

Receipt of a signed copy of, and due notice of the assign-
ment made by, the foregoing Agreement and Assignment, is
hereby acknowledged.

UxioN Paciric Ramroap CompaNy

w WAL

Vice President

Dated as of May 1, 1971.




CONDITIONAL SALE AGREEMENT
Dated as of May 1, 1971
BETWEEN

GENERAL ELECTRIC COMPANY
GUNDERSON, INC.
INTERNATIONAL CAR COMPANY

(Division of International Ramco, Inec.)

PACIFIC CAR AND FOUNDRY COMPANY
UNION PACIFIC MOTOR FREIGHT COMPANY
THE DARBY PRODUCTS OF STEEL PLATE CORPORATION
AND

UNION PACIFIC RAILROAD COMPANY

AGREEMENT AND ASSIGNMENT
Dated as of May 1, 1971
BETWEEN

GENERAL ELECTRIC COMPANY
GUNDERSON, INC.
INTERNATIONAL CAR COMPANY

(Division of International Ramco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY
UNION PACIFIC MOTOR FREIGHT COMPANY
THE DARBY. PRODUCTS OF STEEL PLATE CORPORATION
AND

THE CHASE MANHATTAN BANK, (N.A.), as Agent




CONDITIONAL SALE AGREEMENT, dated as of
May 1, 1971 between Gexeran Evectric Company, a New
York corporation (hereinafter called General Electric),
GuxDERSON, INC., an Oregon corporation (hereinafter called
Gunderson), InTErNaTIONAL CAr Company (Division of
Infernational Rameo, 1ne.), an Illinois corporation (herein-
after called International Car), Pacrric Car axp Fouxpry
Cowvraxy, a Washington corporalion (hereinafter called
Pacific Car), Uxiox Paciric Moror Freiear Company, a
Nebraska corporation (hercinafter called Motor Freight),
Tuz Darsy Proveers ar Steen PPeate Corroration, a Kan-
sas corporafion (hercivafter ealled Darby) (the foregoing
companies being hereinafter called collectively the Manu-
facturers or severally, the Manufaeturer, or collectively or
sceverally called the Vendor as the context may require, all
as more particularly set forth in Article 27 hereof) and
Urxiox Pacrrre Raimnoap Comraxy, a Utah corporation
(hereinafier called the Company).

Wixereas, the Manufacturers have agreed to construet or
cause to be constructed and to sell and deliver to the Com-
pany and the Company has agreed {o purchase, the new
and rebuillt railroad cquipment deseribed in Schedule A
attached hereto (hereinafter called the Equipment) ;

Now, TrEREFORE, in consideration of the mutual prom-
ises, covenants and agreements hereinafter set forth, the
parties hereto do hereby agree as follows:

ArticLeE 1. Construction and Sale. Pursuant to this
Agreement, cach Manufacturer shall construet or cause to
be constructed and shall sell and deliver to the Company
and the Company shall, subject to the provisions of this
Agrecment, purchase from such Manufacturer and accept
delivery of and pay for (as hereinafter provided) the units
of the Kquipment which are deseribed in Schedule A hercto
10 he eoustrueied hy or for, and =old and delivered, by the
Manufacturer, each unit of which will be construected in
accordunce with the specifications referred to in Schedule A
hereto and in accordance with such modifications thereof
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as may have been agreed upon in writing by the Manu-
facturer and the Company (which specifications and modi-
fications, if any, are hereinafter called the Specifications).
Each Manufacturer agrees that the design, quality, and
component parts of the Equipment will conform, on the date
of completion of manufacture thereof, to all Department of
Transportation and Interstate Commerce Commission
requirements and specifications for new and rebuilt equip-
ment and to all standards recommended by the Association
of American Railroads reasonably interpreted as being
applicable to new and rebuilt railroad equipment of the
character of such units.

Articre 2. Delivery. Each Manufacturer will deliver
its units of the Equipment o the Company, freight charges
prepaid, at the point specified in, and in accordance with,
the delivery schedule set forth in Schedule A hereto, or at
such other point and time as the Manufacturer and the
Company may mutually agree upon.

The Manufacturer’s obligation as to time of delivery is
subject, however, to delays resulting from canses beyond
its reasonable control, including, but not limited to, acts
of God, acts of government such as embargoes, priorities
and allocations, war or war conditions, riot or civil com-
motion, sabotage, strikes, differences with workmen, acci-
dents, fire, flood, explosion, damage to plant, equipment or
facilities, or delays in receiving necessary materials or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Article
2 and except as hereinbelow provided, any Equipment not
delivered and accepted under this Agreement on or before
November 30, 1971 shall be excluded from this Agreement
and not included in the term ‘‘Equipment’’ as used in this
Agreement unless the Company, with the written consent
of the Manufacturer of such units and its assignee or suc-
cessor -assignee, in the event of an assignment or successive
assignments of this Agreement as contemplated in Article
15 hereof, shall elect to include such units of Equipment
within this Agreement and shall, prior to November 30,
1971, actually deliver to the Manufacturer in writing, notice
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of such eleetion and furnish the Manufacturer with a copy
of such written consent. In the event of any such exclusion,
the Company and the Manufacturer shall exeeute an agree-
ment or agreements supplemental hereto limiting this
Agrecment to the Equipment not so excluded herefrom in
such form as may be necessary for the proper filing and
recording thereof in all offices where this Agreement shall
at the time be filed or recorded. If the Manufacturer’s
failure to deliver, on or before November 30, 1971, all the
Fquipment, resulted from one or more of the vauses re-
ferred to in the preeeding paragraph, the Cfompany shall
nevertheless be obligated to aceept such excluded equip-
nient, and the Company and the Manufacturer shall execute
a scparate agreement or agreements providing for the pur-
chase of such excluded Equipment by the Company, on the
terms herein specified, payment to be made either in cash
on delivery of such Equipnient or, in the case the Company
shall arrange therefor, by means of a condilional sale, equip-
ment trusi, or such other appropriate method of financing
the purcehase, as the Company shall determine and as shall
he reasomally acceptable to the Manufacturer.

From time to time upon the completion of the construe-
tion of each unit or of a nunmber of units of the Kyuipment,
such unit or units shall he prexented o an inspector or olther
anthorized represceutative of the Company for inspuection at
the place designated for delivery of such unit or units, and
if such unit or nuits conform to the Specifications, require-
ments and ~tandards applicable thereto, and if delivery is
aceepted, such inspector or authorized represenmtative of the
Company shall execute and deliver to the Manufacturer, in
such number of counterparts as may reasonably be re-
quested, a certificate of aceeptance (hereinafter called the
(‘ertificate of Acecplance) stating that such nnii or units
have heen delivered to the Company hercunder in aceor-
dance with thix Agreemeni, have been inspected and ac-
cepted by him on behalf of the Company, conform to the
specifications applicable thereto, to all applicable Interstate
(fommeree ommisgion requirements and Specifications and
fo all #tandards recommended by the Association of Ameri-
«an Railroads and are marked in aceordance with Article 6
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hereof. Kach Certificatec of Acceptance shall be conclusive
evidence that the units of Equipment covered thereby have
been delivered to the Company and conform to the Specifica-
tions and are acceptable to the Company in all details;
provided, however, that the Manufacturer shall not be re-
lieved of its warranties contained in Articles 13 and 14
hereof. The Company shall designate an inspector or repre-
sentative who shall be reasonably available for presentation
of completed units and who shall upon presentation
promptly inspect and accept such units as conform with the
Specifications. Delivery of any unit of Equipment under the
Lease Agrecement, dated as of May 1, 1971, between Pacific
Car and the Company shall constitute delivery of such unit
under the provisions of this Article 2 and the Certificate of
Acceptance delivered pursuant to Section 1 of said Lease
shall be conclusive evidence that the units deseribed therein
have been delivered to and accepted by the Company here-
under on the date of such certificate, provided no such
certificate shall be dated prior to June 1, 1971.

The Manufacturer shall bear the risk of loss of each unit
of Equipment or damage thereto until delivery to and ac-
ceptance by the Company. Upon delivery and acceptance
by the Company of a Certificate of Acceptance with respect
to any unit of Equipment, the Company shall bear the risk
of loss of or damage to such unit.

ArticLe 3. Purchase Price and Payment. The base
price or prices per unit of the Equipment are set forth in
Schedule A hereto. The hase price or prices include esii-
mated freight charges from the respeetive Manufacturer’s
plant to the point of delivery and taxes, if any, and shall be
subject to increasc or decrease, to the extent contemplated
in the purchase order referred to in Schedule A hereof, or,
as may be otherwise mutually agreed upon by the Manu-
facturer and the Company. The term ‘‘Purchase Price”’
as used herein gshall mean the base price or prices as so in-
creased or decreased.

For the purpose of making settlement, all the Equipment
shall be divided into groups (each such group being herein-
after called a Group), each Group to consist of all units of
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the Equipment, delivered to and aceepted hy the Company
in the calendar month precuding (or in respeet of the final
Group, preceding or on, as the caxe may be) the (losing Date
(fixed as hereinafter provided} in respect of such Group.

Suhjeet o the provisions of this Arlicle 3, the (fompany
hereby acknowledges itself to be indebied {o the Vendor in
the wmount of. and hereby promises to pay in cash to the
Vendor at such place as the Vendor may desiguate, the Pur-
chase Price of the Hquipment to be construeted and ~old by
such Veudor, as follows:

{@) On ihe Closing Date, with respeet to cach Group,
an amount equal to {i) 20% of the aggregate Purchase
Prive of all units of KEquipment in such Group, as stated
in the invoice or iuvoices therefor (hervinafier called
the Group Invoiced Purchase Price), plus (il) the
amount if any, by which 80% of such (iroup luvoiced
Purchase Priee, when added to 805 of the sum of the
Group Invoiced Purchase Prices of all other unils
of the Equipment for which settlement has theretofore
been, and is then being, made exceeds the sum of (x)
$21,050,000 plus (v) any amount previously paid under
clause (ii) of this subparagraph (a);

(b) On the next succeeding Closing Date following
receipt from cach Manufacturer of its final certificate
(hereinafter called the Final Certificate) of the aggre-
gate Purchase Price for all of its units in all Groups
seltled for as provided herein, the amount, if any, by
which the final aggregale Purchase Priee of all wuch
units, as stated therein (hercinafier called the Final
[nvoiced Purchase Priee), shall exceed the sumn of the
Group Invoiced Purchase Prices of all such units; and

(¢) In five substantially equal conzecutive annual
instalments, as hereinafter provided, an amount equal
1o 80% of the sum of the Group Invoiced Purchase
Prices of all units of the Kquipment to be sold by such
Vendor (hereinafter called the Conditional Sale In-
debledness) less the amounis paid or payable in
respect thereof pursuant to clause (ii) of subparagraph
(a) of this paragraph, provided, however, that, in case
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the amount payable pursuant to this subparagraph (c)
shall not, when divided by 5, result in an amount ending
in an integral cent, the final instalment shall be appro-
priately adjusted.

If this Agreement shall be assigned by any Manufac-
turer, the obligations of the Company under subparagraphs
(a) and (b) of the preceding paragraph of this Article 3
shall be unsecured obligations, and the Manufacturer shall
not have any lien on, or claim against, any unit of the Equip-
ment or any part thereof in respect of such obligations.

The first instalment of the Conditional Sale Indebted-
ness shall be payable on July 15, 1973 and subsequent instal-
ments shall be payable annually thereafter on July 15 of
each year, to and including July 15, 1977. The unpaid
balance of the Conditional Sale Indcbtedness shall bear
interest from the respective Closing Dates, regardless of
any postponement thereof pursuant to the provisions of
any assignment of this Agreement, at the rate of 7.256%
per annum and shall be payable, to the extent accrued,
semi-annually on January 15 and July 15 in each year, com-
mencing January 15, 1972,

The Final Certificate and final invoice shall be delivered
by each Manufacturer on or before December 15, 1971, and,
if not so delivered, the Final Invoiced Purchase Price of
the units of the Equipment shall be, for all purposes of this
Agreement, the sum of the Group Invoiced Purchasc Prices
of such units. The Manufacturer agrees that the Group
Invoiced Purchase Prices shall be so fixed that they will
not in the aggregate exceed the Final Invoiced Purchase
Price.

The term ‘‘Closing Date’’ with respect to any Group of
the Equipment shall mean such date not prior to August 15,
1971, and not later than December 31, 1971, and not more
than 15 business days following presentation to the Com-
pany of the Certificates of Acceptance and the invoice or
invoices for smuech Group, as shall be fixed by the Company
by written notice delivered to the Vendor at least 7 business
days prior to the Closing Date designated therein. The term
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“husiness days’ as used herein means calendar days, ex-
cluding Saturdays, Sundayx, holidays and days on which
hanking institutions are authorized by law to close.

Interest under this Agreement shall be determined on
the basis of a 360-day year of twelve 30-day months.

The Company will pay, to the extent legally enforceable,
interest at 8% per annumn upon all amounts remaining
unpaid atter the same shall have become due and payable
pursuant to the terms hereof, anything herein to the con-
trary noiwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of
America as at the time of payment shall be legal tender
for the payment of public and private debts. Payments to
Manufaclurers shall be made in Federal Fuands. In the
event of an assignment by a Manufacturer of its right to
reeeive any payment hereunder as hereinafter contem-
plated, such paymend to ity assignee shall be made in New
York Cicaring House funds. In any case where the date of
a payment provided for in this Agreement shall be, in the
City of New York, a Saturday, Sunday, a holiday or a day
on which baukiug institutions are authorized by law to close,
then suel payment necd not be made on such date hut may
he meade on {he next sueeceding buxiness day and such exten-
sion of time xhall, in any case, be included in computing
interest, if any, in connection with such payment.

Except as provided in Article 7 hereof, the Company
shall not have the privilege of prepaying any instalment of
its indebtedness hereunder, prior to the date it becomes due.

Anticre 4. Tarxes. All paymenis to he made by the
(‘ompany hereunder will he free of expense to the Vendor
for colleciion or other charges and will be frec of expense
to the Vendor in respeect of the amount of any loeal, state
or federal taxes (other than income, gross receipts [exeept
gross income or gross receipts taxex in the nature of sales
taxes] excess profits and similar taxes) or license fees, fines
or penalties hereafier levied or imposed upon, or measured
by, this Agreement or any sale, use, payment, shipment,
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delivery or transfer of title under the terms hereof, all of
which expenses, taxes and license fees, fines and penalties
the Company assumes and agrees to pay on demand in
addition to the Purchase Price. The Company will
also pay promptly all taxes and assessments which
may be imposed upon the Equipment, or for the use
or operation thereof by the Company, or upon the carnings
arising therefrom, or upon the Vendor solely by reason of
its ownership thereof, and will keep at all times all and
every part of the Equipment free and clear of all taxes and
assessments which might in any way affect the title of the
Vendor or result in a lien (other than a Permitted Lien, as
defined in Article 12 hereof) upon any unit of the Equip-
ment; provided, however, that the Company shall be under
no obligation to pay any taxes, assessments, license fees,
charges, fines or penalties of any kind so long as it is con-
testing in good faith and by appropriate legal proceedings
such taxes, assessments, licenses, charges, fines or penalties
and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the property or rights of the
Vendor in or to the Equipment or otherwise hereunder.
If any such expenses, assessments, license fees, charges,
fines or penalties shall have been charged or levied against
the Vendor directly and paid by the Vendor, the Company
shall reimburse the Vendor on presentation of an invoice
or invoices therefor and any amounts so paid by the Vendor
shall be secured by and under this Agreement; provided,
however, that the Company shall not be obligated to reim-
burse the Vendor for any expenses, taxes, assessments,
license fees, charges, fines or penaltics so paid unless the
Vendor shall have been legally liable in respect thereof, or
unless the Company shall have approved the payment
thercof.

ArticLe 5. Title to the Equipment. The Vendor shall,
and hereby does, retain the full legal title to and property
in the Equipment until the Company shall have made all of
the payments hereunder, and shall have kept and per-
formed all its agreements herein contained, notwithstand-
ing the delivery of the Equipment to and the possession
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and use thereof by the Company as hercin provided. Any
and ull additions to the Equipment and any and all
replavernents of parts thereof and addilions thereto (except
sucll as are not required pursnant to the applicable laws
or rules referred to in Article 9 hercof and as may be
removed without in any way affeeting or impairing either
the originally intended function or the use of any such
unii of the Equipment) shall constitute accessions to the
Lquipment and shall be subjeet to all the terms and condi-
tions of this Agreement and included in the term ¢ Equip-
ment’’ as used in this Agreement.

When, and only when, the Vendor shall have been paid
the full amount of the Condilional Sale Indebtedness,
logether with interest thercon, and all other payments as
herein provided, and all the Company’s obligations herein
contained shall have been performed by the Company, ab-
solute right to the possession of, title to, and property in,
the Kquipment =hall pass to and vest in the Company with-
out further transfer or action on the part of the Vendor,
except that the Vendor, if requested by the Company, will
execute a hill or bills of sale of the Equipment transfer-
ring the Vendor’s tiile thereto and property iherein to the
Company or upon itz order, free of all liens and encum-
brances crealed or retained hereby, and deliver such bill
or bills of =al¢ to the Company at its address specified in
Article 23 hereof, and will exccute in the same manner
ail deliver at the same place, for filing, recording or de-
positing in all necessary public offices, such instrument or
instruments in writing as may be neeesrary or appropriate
in order then to make clear upon the public records the
title of the Company to the Equipment and will pay to
the Company any money paid to the Vendor pursuant to
Article 7 hercof and not therctofore applied as therein
provided. The Company herehy waiver and releases any
and all rights, existing or that may be acqnired, in or to
{he payment of any penalty, forfeit or damages for failure
lo exeente and deliver such bill or bills of sale or to file
any ceriificatc of payment in compliance with any law or
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statute requiring the filing of the same except for failure
to execute and deliver such bill or bills of sale or instrument
or instruments or to file such certificate within a reasonable
time after written demand by the Company.

Azrticte 6. Marking of Equipment. The Company will
cause each unit of the Equipment to be kept numbered
with the indentifying number as set out in Schedule A
hereto and will keep and maintain, plainly, distinetly,
permanently and conspicuously marked on each side of
such unit in letters not less than one inch in height,
the name of the Vendor followed by the word ‘Owner’
or other appropriate words designated by the Vendor,
with appropriate changes thereof and additions thereto
as from time to time may be required by law in order to
protect the title of the Vendor to the Equipment and its
rights under this Agreement. The Company will not place
any such unit in operation, or exercise any confrol or
dominion over any part thereof, until such names and
word or words shall have been so marked on both sides
thereof and will replace promptly any such names and
word or words which may be removed, defaced or de-
stroyed. The Company will not change the numbers of any
such units except with the consent of the Vendor and in
accordance with a statement of new numbers to be substi-
tuted thercfor, which consent and statement previously
shall have been filed with the Vendor by the Company and
filed, recorded or deposited by the Company in all publie
offices where this Agreement shall have been filed, recorded
or deposited.

Except as above provided, the Company will not allow
the name of any person, association or corporation to be
placed on any unit of Equipment as a designation that might
be interpreted as a claim of ownership; provided, however,
that the Company may cause any unit of the Equipment to be
lettered with the name, initials or insignia of the Company,
or of a company controlling, or controlled by, or under
common control with the Company (hereinafter called an
Affiliate), or of a company operating such units under lease
from the Company or may cause the Equipment to be
lettered in some other appropriatc manner for convenience
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of identification of the interest of the Company or such
Affiliale or lessce therein.

Agrricre 7. Replacement of Equipment. In the event
that any unit of Equipment shall be worn out, losi, con-
demued, stolen, destroyed, irreparably damaged, seized by
government or otherwise rendered permanenily unfit for
use from any cause whatsoever (such occurrences being here-
inafter called Casualty Occeurrences) prior 1o the payment
of tlie full amount of the Condilional Sale Indebtedness,
together with inferest thereon, and all other paymenis
required herehy, the Compauy shall promptly (after it has
knowledge of such Casually Occurrence) and fully inform
the Vendor in regard thereto. When the total Casually
Value (ax hereinafter defined) of units that have suffered a
Casually Occurrvence shall exceed $100,000 (exclusive of
unifs having suffered a Casualty Occurrence with respect to
which a paymeni shall have been made to the Vendor pur-
suani to this Artiele 7) and the (ompany shall have re-
ceived knowledge thereof, the Company shall promptly pay
to the Vendor a sum equal to the Casualty Value of such
units, ax of the date of such payment, and shall file with
the Vendor a certificate of the President, any Vice Presi-
dent or the Treasurer of the Company setting forth the
Casualty Value of such umit of Kquipment suifering
a Casnally Oceurrvence, and the Vendor shall not there-
aller have any interest in such unit or in any material
salvageable from such unit. For all purposes of this
Artivle 7 the Casualty Value of any unit suffering a
sasualty Occurrence (other than a replacement unit) shall
be that proportion of the unpaid balance of the Conditional
Sale Indebtedness, as the final Purchase Price of such unit
hears to the Final Invoiced Purchase Price of the Equip-
ment, The Casually Valuc of each replacement unit suffer-
ing a Casually Ocecurrence shall be that proporiion of the
cost of such unit (provided through the application of
moneys paid to the Vendor pursuant to the first paragraph
of this Article 7) which the number of instalment payment
dales remaining as of the date payment is made with respeet
to such (lasualty Occurrence, hears to the number of instal-
men! payment dates so remnaining as of the date of the
acquisition of such replacement unit.
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Any money paid to the Vendor pursuant to the preced-
ing paragraph of this Article 7 shall, so long as none of the
events of default specified in Article 17 hereof shall have
occurred and be continuing, be applied, in whole or in part,
as the Company may direct in a written instrument filed
with the Vendor, to prepay instalments of the Conditional
Sale Indebtedness, or, toward the cost to the Vendor (which
cost shall be the cost or fair value, as the case may be, set
forth in the officer’s certificate hereinbelow provided for in
the next succeeding subparagraph (1)) of a comparable unit
or units of standard-gauge railroad equipment (other than
work or passenger equipment) first put into service no ear-
lier than May 1, 1971, to replace such unit suffering a
Casualty Occurrence; provided, however, that, if at any
time after the last Closing Date, the total amount of
such moneys on deposit with the Vendor shall exceed the
total amount of the remaining unpaid instalments of the
Conditional Sale Indebfedness, the Vendor shall, on re-
quest of the Company, pay the amount of such excess to
the Company. In case any money is applied to prepay
instalments, it shall be so applied, on the instalment date
next following receipt by the Vendor of such written diree-
tion, to reduce instalments falling due in the inverse order
of their maturities, after payment by the Company of all
interest then accrued on each instalment or portion thereof
so prepaid, but without premium.

The Company will cause any replacement unit or units to
be marked as provided in Article 6 hereof. Any and all
such replacements of Equipment shall constitute accessions
to the Equipment and shall be subject to all the terms and
conditions of this Agreement as though part of the origi-
nal Equipment delivered hereunder and shall be included
in the term ‘‘Equipment’’ as used in this Agreement. Title
to all such replacements shall be vested in the Vendor free
and clear of all prior claims, liens, security interests and
other encumbrances, except Permitted Liens as defined in
Artiele 12 hereof, and shall be taken initially and shall re-
main in the name of the Vendor subject to the provisions
hereof, and the Company shall execute, acknowledge, de-
liver, file, record or deposit all such documents (including
the filing with the Interstate Commerce Commission in
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aceordance with Seetion 20¢ of the Interztate Commerce
Act of an appropriate supplemental agreement deseribing
such replacements) and do any and all sueh aets as wmuy he
neeessaly to cause such replacements to come under and he
subjeet to lhis Agrecment, and to proteet the title of the
Vendor to #uch replacement nnits, All such replacement
units shall he warrantced in lHke wanner as is customary
fur unils of Like type and age. Whenever the Company shall
file with the Vendor a writien direetion fo apply amounts
toward the cost of any replacement nnit or units, the Com-
pany shall file therewith in such number of counterparts as
may reasonably be ruquesied:

(1) a certificate of a Vice Presidcut or the Chicf
Mechauieal and Engineering Officer of the Company
certifying that such replacemeni unit is standard-
gauge railroad cquipment (other than work or passen-
ger equipment) first put into gervice no earlier than
May 1, 1971, and is warrantecd by the manufacturer
of such umit in like manner as is customary for equip-
ment of like {ype and age, and has been wmarked as
required by the provisions of this Article 7, and certi-
fying, in the event such replacement unit is new equip-
ment, the cost of wuch replacement unit and, in the
cvent such replacement unit shall be equipment there-
tofore used in railroad service, the fair value thercof;

(2) an opinion of counsel for the Compuany that tidle
io such replacement unit is vested in the Vendor free
and clear of all prior elaims, liens, security interests
and oiher eneumbrances except Permitted Liens as
defined in Article 12 thereof, that such unil has come
under and become subjeet to this Agreement and that
the Company has duly filed with the Intersiate Clom-
meree Comnmission, as provided hy ihe third paragraph
of this Article 7, the supplemental agrecment reguirved
hereby and duly taken all other action reguired hereby
and

(3) a bill of sale to the Vendor from the owner of
such replacement unils in form and substance satisfae-
{ory 1o the Vendor, together with the warrantly referred
to in clause (1) above.
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So long as none of the events of default specified in
Article 17 hereof shall have happened and be continuing,
any money paid to the Vendor pursuant to this Article 7
shall, if the Company shall in wrifing so direct, be invested,
and reinvested pending its application as hereinabove pro-
vided, in such bonds, notes, or other direct obligations of
the United States of America, or obligations for which the
full faith and credit of the United States is pledged to pro-
vide for the payment of interest and principal or open
market commereial paper rated ¢‘prime’’ or its equivalent by
Standard & Poor’s Corporation or Moody’s Investors Serv-
ice, Inec., or successor to either of them or in certificates of
deposi{ of commercial banks in the United States of America
having capital and surplus aggregating at least $50,000,000,
in each case maturing in not more than one year from the
date of such investment (hereinafter called Authorized In-
vestments), as may be specified in such written direetion.
Any such obligation shall from time to time be sold and the
procecds {hereof reinvesfed in such Authorized Investments
as the Company may in writing direct. Any interest re-
ceived by the Vendor on any Authorized Investments shall
be held by the Vendor and applied as herein provided. Upon
any sale or payment at maturity of any Authorized In-
vestments, the procceds thereof, plus any interest received
by the Vendor thereon, up to the cost (including acerued
interest) thercof shall be held by the Vendor for application
pursuant to this Article 7. If such procceds (plus such in-
terest) shall be less than such cost, the Company will
promptly pay to the Vendor an amount equal to such de-
ficieney, and unless, an event of default specified in Article
17 hereof shall have occurred and be continuing, if the
amounts received thereon, including interest received upon
or prior to such disposition, shall exceed such cost, the
excess shall be paid to the Company upon its written re-
quest. The Company will pay all expenses incurred by the
Vendor in connection with the purchase and sale of Author-
ized Investments.

If one of the Events of Default specified in Article 17
hereof shall have happened and be continuing, then so
long as such Event of Default shall continue all money then
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held by the Vendor pursuant to this Arvticle 7 (including
for this purpose Authorized Investuients) shall be applied
hy the Vendor as if such money were money received
upon the sale of Equipment pursuant to Article 18 hercof.

Anticie 8. Maintenance and Repair. The Company will
al all times maintain the Ejuipment in good order and
goud running repair at its own expense.

AnticLe 9. Compliance with Laws and Rules. During
the term of this Agreement the Company will comply in
all respeets with all laws of the jurisdictions in which
opcerations of the Company involving the Kquipment may
extend, with the inlerchange rules of the Association of
Aneriean Railroads and with all lawful rules of the Depart-
ment of Transporiation, the Interstate Commeree Commis-
sion and any other legislative, exeentive, administrative
or judicial body exercising any power or jurisdiction over
{lie Equipment, to the extent that such laws and rules affect
the title, operation or use of the Kquipment; and in the
event thal such laws or rules require the alteration of the
Equipnent, the Company will conform therewith, at its ex-
pense, and will maintain the #ame in proper condition for
operation under such laws and rules; provided, however,
that the Company may, in good faith, contest the validity
or application of any such law or rule in any rcasonable
manner which docs not, in the opinion of the Vendor,
adversely affect ihe property or rights of the Vendor
hereander.

ArticLn 10, Reporis and Inspections. Oun or hefore
April 30 in cach year, commencing with the year 1972, the
Company shall furnish to the Vendor an accurate state-
ment zigned by an officer of the Company as of the preceding
December 31, (a) showing the amount, deseription and
numbhers of the Bquipment then covered hereby, the amount,
deseription and numbers of all units of the Faquipmeut that
may have sffored a Casualty Oecurrence during the pre-
ceding ealendar year (or since the date of this Agreement in
ihe case of the first such statement), and such other infor-
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mation regarding the condition and state of repair of the
Equipment as the Vendor may reasonably request and (b)
stating that, in the case of all Equipment repaired or re-
painted during the period covered by such statement, the
numbers and markings required by Article 6 hereof have
been preserved or replaced. The Vendor shall have the
right, by its agents, to inspect the Equipment and the Com-
pany’s records with respect thereto at such times as it may
reasonably request, but no failure by the Vendor or its
agents to make any such inspection shall be deemed a
waiver of any of the Vendor’s rights under this Agreement.

ArticLe 11. Possession and Use. The Company, so
long as an Event of Default (as hercinafter defined)
shall not have occurred and be continuing under this Agree-
ment, shall be entitled to possession and use of the Equip-
ment upon the lines of railroad owned or operated by it
cither alone or jointly with others and whether under lease
or otherwise, and upon the lines of railroad owned or oper-
ated by any railroad company controlled by, or under com-
mon control with the Company, or over which it has track-
age rights or upon connecting and other railroads in the
usual interchange of traffic, from and after delivery of the
Equipment by the Manufacturers to the Company, but only
upon and subject to all the terms and conditions of this
Agreement. The Company shall not, without the prior writ-
ten consent of the Vendor, assign or transfer its rights in
the Equipment hereunder or transfer or sublet the Equip-
ment or any unit thereof except to an affiliate (and then only
subject to this Agreement and without releasing the ‘Com-
pany from its obligations hereunder).

ArticLe 12. Prolubition Against Liens. The Company
will pay or satisfy and discharge any and all sums claimed
by any party from, through or under the Company or its
successors or assigns which, if unpaid, might become a
licn, charge or security interest upon the Equipment, or any
unit thereof, equal or superior to the title of the Vendor
thereto, but shall not be required to pay or discharge any
such claim so long as the validity thereof shall be contested
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in good faith and by appropriate legal proceedings in any
reasonable manner and the non-payment thereof does not,
in the opinion of the Vendor, adversely affeet the property
or rights of the Vendor hercunder. Any amountx paid by
the Vendor in discharge of liens, charges or secarity inter-
ests upon the Kquipment shall be secured by and under this
Agreement.

This covenant will not be deemed hreached by reason of
liens for taxes, asxessments or governmental charges or
levies, in cach case¢ not due and delinquent or undeter-
mined or inchoate materialmen’s, mechaunies?’, workmen's,
repairmen®™ or other like liens arising in the ordinary
course of business and, in each ease, not delinquent (such
liens heing herein ealled Permitted Liens).

ArmicLe 13. Company’s Indemnities; Manufacturers’
Warranties. The Company agrees to indemnily and save
harmless the Vendor aud caclk Manufacturer from and
against all losses, damages, injuries, liabilities, elaims and
demands whatsoever, regardless of the cause thereof, and
expenses 1u conneelion therewith, including counsel fees,
arising out of relenlion by the Vendor of title to the Kquip-
meni, ur out of the use and operation thereof by the Com-
pany during the period when ditle thereto remaing in the
Veudor or ihe transfer of title to the Equipment by 1he
Vendor pursuant 1o any of the provisions of this Agree-
ment. This covenant of indemnity shall eonlinue in full
force and effeet noiwithstanding the full payment of the
Conditional Sale Indebtedness, logether with interest there-
on, and all other paymenis ax herein provided, aud the
transfor of 1ifle to the Beuipment, as provided in Article 5
Liercof, or the termination of this Agreement in any manner
whatsoever,

Afler aceeptance hy the Company of any unit or units of
Jquipment as provided for under Article 2 hereof, e Com-
pany will hear the risk of, and shall not be released from its
ohligations hereunder in the event of, any damage to or the
destruetion or loss of such unit or units.
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Each Manufacturer warrants that cach unit of Equipment
to be sold and declivered by it pursuant to this Agreement
will be built in accordance with the requirements, Specifi-
cations, and standards referred to in Article 1 hereof, and,
cxcept in cases of articles and materials specified by the
Company and not manufactured by such Manufacturer, war-
rants each such unit to be free from all defects in material
and workmanship under normal use and service, the liability
of the Manufacturer hereunder being limited, as the Com-
pany may elect, to those remedies set forth in respect of
each Manufacturer on Schedule B hereto; provided, how-
ever, that the Manufacturer be notified of the fault or defect
when it is first discovered and given reasonable opportunity
to verify any claimed defect in workmanship or material.

The foregoing warranty of cach Manufacturer shall begin,
with respect to each unit of Equipment, at the time of
delivery of such unit to the Company and shall continue
ag provided in respect of each Manufacturer on Schedule
B hereto. This warranty is expressly in lien of all other
warranties of cach Manufacturer expressed or implied and
each Manufacturer neither assumes nor authorizes any
person to assume for it any other warranty liability in
connection with the construction and delivery of the Equip-
ment, including the service performance of materials and
specialties designated by the Company over which the
Manufacturer has no control, except for the patent indemni-
fication contained in Article 14 of this Agreement. No Man-
ufacturer shall have any liability for lost profits or indirect,
incidental, consequential or commercial losses. Each Manu-
facturer makes no warranty of merchantability or filness
for a particular purpose.

Each Manufacturer agrees that, with respeet to its pur-
chase of any articles or materials specified by the Com-
pany, it will endeavor to secure from the manufacturer of
such articles or materials a warranty to the Company
substantially in the form of the warranty from the Manu-
facturer to the Company contained in this Article. If the
Manufacturer is unable to secure such a warranty, it shall
promptly so inform the Company, and the Company shall
thereafter either specify another article or material, in lien
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of the arficle or material originally specified, or aceept the
original article or material with such warranty as may be
secured.

Each Manufacturer agrees with the Company that the
acceplauce of any unit by the Company under Arlicle 2
hereof shall not Le deemed a waiver by the Company of
any of its rights under this paragraph. This warranty =hall
coutinue in full force aund cffeet for the period stated not-
withstanding the full payment of the Conditional Sale In-
debtedness, together with interest thereon, and all other
payments as herein provided, and the transfer of title to
the Equipment, as provided in Article 5 hereof, or the
termination of this Agreement in any mauner whatsocver.

Articur 14, Patent Indemnities. Exeept in cases of
desigus, systems, processes or formulae utilized by a Manu-
facturer in or about the construction of units of Kguipment
as a result of specification by the Company, and articles and
malerials speeified by the Company and not manufactured
by the Manufaciurer, the Manufaciurer agrees to indem-
nify, prolect and hold the Company harmless from and
against any and all liabilily, claims, demands, costs,
charges and expenses, including royalty payments and
counsel fees, in any manner imposed upon or aceruing
against the Company, or the user of any of the Kquipment,
because of the use in or about construction of the Eyuip-
ment or any unit thereof, of any dexign, system, process, or
formula, article or material infringing or claimed to in-
fringe on any patent or other right. The Company likewise
will indemnify, proteet and hold the Vendor and the Manu-
facturer harmless from and against any and all liability,
claimg, demands, costs, charges and expenses, ineluding
royally payments and eounsel feex, in any manner imposed
upon or acerning against the Vendor and/or the Manu-
facturer hecause of the use in or about the construction
of any uuit of Equipment, of any such design, system,
process, or formula specified by the Company and not de-
veloped or purported to be developed by the Manufac-
turer or article or material specified hy the Company and
not manufactured by the Manufacturer, which infringes,
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or is claimed to infringe, on any patent or other right other
than patents or other rights controlled by the Manufacturer.

Each Manufacturer agrees to and hereby does, to the
extent legally possible without impairing any claim, right
or cause of action hereinafter referred to, transfer, assign,
set over and deliver to the Company every claim, right and
cause of action which such Manufacturer has or hereafter
shall have against the originator of any designs or against
the seller or sellers of any designs specified by the Com-
pany, or articles or materials specified by the Company and
purchased or otherwise acquired by the Manufacturer for
use in or about the construction of the Equipment, or any
unit thereof and arising out of such use, on the ground that
any such design, article or material or operation thereof
infringes or is claimed to infringe on any patent or other
right, and further agrees to execute and deliver fo the
Company all and every such further assurance as may be
reasonably requested by the Company, more fully to effec-
tnate the assignment, transfer and delivery of every such
claim, right and cause of action. The Manufacturer will
give notice to the Company of any claim known to the
Manufacturer from which liability may be charged against
the Company hereunder, and the Company will give notice
to the Manufacturer of any claim known to the Company
from which liability may be charged against the Manu-
facturer hereunder.

Each Manufacturer agrees that, with respect to the pur-
chase of any articles or materials specified by the Com-
pany and not manufactured by the Manufacturer, it will
endeavor to secure an undertaking by the manufacturer
of such articles or materials to indemnify the Company
and/or the Manufacturer with respect to such articles or
materials, substantially in the form as that of the Manu-
facturer to the Company contained in this Article. In the
event that the Manufacturer is unable to secure such an
undertaking of indemnification, it shall promptly so inform
the Company, and the Company shall thereafter either
specify another article or material in lieu of the article or
material originally specified, or accept the original article
or material subject to such indemnification as may be
secured.
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The foregoing covenanis of indemnity shall continue in
full force and effect, notwilthstanding the full payment of
the Condilional Sale Indebtedness, together with interest
thereon, and all other payments as herein provided, and the
transfer of litle to the Equipment, as provided in Article 5
hereof, or the termination of this Agreement in any manner
whatsoever.

ArticLr 15, Assignments. The Company, to the extent
that it may effectively do so under applicable provisions
of law, covenants not to sell, assign, transfer or otherwise
dispose of all or any of its rights under this Agreement
or, except as provided in Article 11 hereof, fransfer the
right to possession of any unit of the Kquipment withount
first obtaining the written consent of the Vendor, An assign-
ment or transter to a railroad company or other purchaser
(including a successor corporation by consolidation or
merger) which shall acquire all or substantially all {he rail-
way rolling stock of the Company, and which, by execution
of an approupriate instrument satisfactory to the Vendor,
shall assume and agree to perform each and all of the
obligations and covenants of the (lompany hereunder, shall
not be deemed a breach of this covenant.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, including the right to re-
ceive the payments herein provided 1o be made by the Com-
pany, may be assigned by the Vendor and reaxsigned by
an assignee at any time or from iime to time. No such
assignment shall subjeet any assignee to, or relieve any
Manufacturer from, any of ils obligations to causc {o be
constructed and to deliver the Equipment in accordance
herewith or to respond to any of its warranties and indem-
nities contained in Articles 13 and 14 hereof, or relieve the
Company of its obligations to any Manufacturer under
Articles 1, 2, 4, 13, 14 and 15 hereof and subparagraphs
(a) and (b) of the third paragraph of Article 3 hereof,
or any other obligation which, according to its terms and
context, is intended to survive an assignment.

Tpon any such assignment cither the assignor or the
ansignee shall give written notice to the Company, together
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with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assignment, acquire all of
the assignor’s right, title and interest in and to the Equip-
ment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in
such assignment. From and after the receipt by the Com-
pany of the notification of any such assignment, all pay-
ments thereafter to be made by the Company hereunder
shall, to the extent so assigned, be made to the assignee at
the address of the assignee specified in the aforesaid notice.

The Company recognizes that it is the custom of railroad
equipment manufacturers or sellers to assign agreements
of this character and understands that the assignment of
this Agreement, or of some or all of the rights of the Ven-
dor hereunder, is contemplated. The Company expressly
represenis, for the purpose of assurance to any person,
firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of the Vendor
hercunder, and for the purpose of inducing such acqui-
sition, that in the event of such assignment by the Vendor,
as hercinbefore provided, the rights of such assignee to
the unpaid balance of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, or such part thereof as may be assigned,
as well as any other rights hercunder which may be so
assigned, shall not be subject to any defense, set-off,
counierclaim or rccoupment whatsocver arising out of any
breach of any obligation of any Manufacturer in respect
of the Equipment to be constructed and sold by it here-
under, or the manufacture, construction, delivery, or war-
ranty thereof, or in respect of any indemnity herein
contained, nor subject to any defense, set-off, counterclaim
or recoupment whatsoever arising by reason of any other
indebtedness or liability at any time owing to the Company
by any Manufacturer. Any and all such obligations, how-
soever arising, shall be and remain enforceable by the
Company against and only against the Manufacturer.

In the event of any such assignment, or successive assign-
ments by the Vendor, of title to the Equipment and of
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the Vendor’s rights hereunder in respeet thereof, the Com-
puny will, whenever requested by such assignee, change ihe
names and word or words {o be marked on each side of
each unit of the Equipment so as {o indicate the title of
such assignec to the Equipment, with such names and word
or words as shall be specified by such assignee, subjeet to
the requirements of the laws of the jurisdictions in which
the Equipment shall be operated by the Company relating
to such namces and word or words for use on equipment
covered by conditional sale agreements with respect to
railroad equipment. The cost of marking such names and
word or words with respeet to the first assignee of this
Agreement (or to a sueeessor agent in ecase, and {o the
extent that, the first assignee is an agent) of not less than
all of the Eqguipment shall be borne by the Company. The
cost of marking such names and word or words in connuction
with any subsequent assignment (other than to a successor
agent if the firsl assignee is an agent) or of an initial assign-
ment of less than all of the Equipment shall be borne by the
agsignee,

In the evenl of any such assignment prior to the com-
pletion of delivery of the Kquipment, the Company will, in
conncetion with cach settlement for a Group of Kquipment
subsequent to such transfer or assignment, deliver io the
assignee, at the time of delivery by the Company of notice
fixing the Closing Date wilh respeel to sueh Group, all
documents required by the terms of such assignment to be
delivered to the assignee in connection with such setile-
ment, in such number of counterparts as may reasonably
be requested, except for any opinion of counsel for the
assignee.

If this Agreement shall have heen assigned by a Manu-
facturer and the assignee shall not make payment to such
Manufacturer on the Closing Date with respeel to a Group
of Equipment of an amount equal to that portion of the
aggregate Purchase Price of xuch Uroup payable by the
Company pursuant to subparagraph (¢) of the third para-
graph of Artiele 3 hereof, the Munufacturer will promptly
notify the Company aud if such amount shall not have been
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previously paid to the Manufacturer, the Company will, not
later than 90 days after such Closing Date, pay or cause to
be paid to the Manufacturer such amount, together with
interest thereon from such Closing Date, to the date of
payment by the Company at the prime rate of interest
charged by The Chase Manhattan Bank, (N.A.) in effect on
the date when such payment was due, and in such event the
Assignee shall reassign to such Manufacturer, without re-
course to the assignee, all of the right, title and interest of
the Assignee in and to the units of Equipment with respect
to which payment had not been made by the Assignee. In
the event that the ‘Company shall pay, or cause to be paid,
such amount to a Manufacturer, the Company shall be re-
licved of its indebtedness in respect to the Purchase Price
of the Equipment pursuant to subparagraph (c) of the
third paragraph of Article 3 hereof to the extent of the
amount so paid.

ArmicLE 16. Application of Default and Remedy Pro-
visions. It is contemplated that coincident with, or shortly
after, the execution and delivery of this Agreement, each
Manufacturer will assign fo a single assignee or to a single
agent for several assignees: (a) all of its right, title and in-
tercst in and to the Equipment and each unit thereof, to be
constructed and sold wunder this Agreement, when and
as severally delivered and accepted, and upon payment to
cach Manufacturer of the amount required to be paid by any
such assignee or agent, (b) all the right, title and interest
of such Manufacturer in and to this Agreement in respect to
the Equipment to be constructed and sold under this Agree-
ment (except the rights to construet and to deliver, the
rights to receive the payments specified in subparagraphs
(a) and (b) of the third paragraph of Article 3 and in the
final paragraph of Article 15 of this Agreement and without
relieving the Company of its obligations to the Manufac-
turers under Article 14 hereof), and the right to reimburse-
ment for taxes as provided for in Article 4 hereof, and in
and to any and all amounts which may be or become due or
owing by the Company to the Manufacturer under this
Agreement on account of the Company’s indebtedness in
respect of the aggregate Purchase Price of the Equipment
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and interest thereon, and in and to any other yums becoming
due from the Company under this Agreement other ihan
those hereinabove excluded; and (c¢) all of ecach Manufae-
turer’s rights (except as aforesaid), powers, privileges and
remedies under this Agreement. It is the inteni of the par-
ties to this Agreement that if, following any such assign-
meut by a Manufacturer to an assignec or a single agent for
several assignees, an Event of Defaull shall have oecurrad
and be continuing as hereinafler provided in Ardicle 17 of
this Agrecimnent in respecl of any obligation of the Company
to the Manufacturer so assigned, such assignee or agent
shall be entitled to enforce all of the assigned rights, powers,
privileges and remedies of such Manufacturer under this
Agreement.

Articte 17. Defaults. In the event that any one or more
of the following Iivents of Defaull shall occur and be con-
tinuing, to wit:

(¢) The Company shall fail to pay in full any por-
tion of the Conditional Sale Tndebtedness or any other
sum payable by the Company under this Agrecment
within five days after payment thereof shall be due
hereunder; or

(b) The Company shall, for more than 30 days after
the Vendor shall have demanded in writing perform-
ance thereof, fuil or refuse to comply with any cove-
nant, agreement, {term or provision of this Agreement
or of any agreement cntered into concurrently herewith
relating to the financing of the Equipment, on its part
10 be kepl and performed or to make provision satis-
factory to the Vendor for such compliance; or

(¢) A petition for reorganization under Section 77
of the Bankruptey Aet, as now constituted or as said
Section 77 may be hercafter amended, shall he filed by
or againsl the Company and, unless such petition shall
have heen dismissed, nullified, stayed or otherwise ren-
dered ineffective (butl then only =0 long as =uch stay
shall continue in force or such ineffectiveness shall
continue), all the obligations of the Company under this
Agrcement shall not have been duly assumed in wriling,
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pursuant to a court order or decree, by a trustee or
trustees appointed in such proceedings in such manner
that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall
be earlier; or

(d) Any proceedings shall be commenced by or
against the Company for any relief which includes, or
might result in, any modification of the obligations of
the Company hereunder, under any bankruptey or in-
solvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations, ar-
rangements, compositions or extensions (other than
a law which does not permit any readjustment of the
indebtedness payable hereunder) unless such proceed-
ings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but only so long as
such stay shall continue in force or such ineffectiveness
shall continue) and all the obligations of the Company
under this Agreement shall not have been duly assumed
in writing pursuant to a court order or decree by a
trustee or trustees or receiver or receivers appointed
for the Company or for its property in connection with
any such proceedings, or otherwisec given the same
status as obligations assumed by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such pro-
ceedings shall have been commenced, whichever shall
be earlier; or

(@) The Company shall make or suffer any unauth-
orized assignment or fransfer of this Agreement or
any intercst herein or any unauthorized transfer of
the right to possession of any unit of the Equipment;

then at any time after the oceurrence of such an Event of
Default the Vendor may, upon written notice to the Com-
pany and upon compliance with any legal requirements
then in force and applicable to such action by the Vendor,
declare the entire indebtedness in respect of the unpaid
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balance of the Purchase Price of the Equipment (including
without lintitation thereto the unpaid halance of the Clondi-
tional Sale Indebiedness, together with the interest thercon
then acerned and unpaid) and all other amounts payable by
the Cotapany under this Agreement and not theretofore paid,
immediately due and payable, without further demand, and
thereafter the aggregate of {the unpaid balance of the Pur-
chase Price of the Kyuipment (ineluding such balance of the
Conditional Sale Indebtedness, {ogether with the interest
thereon) and all such other amounis not theretofore paid
shall bear interest from the date of such declaration at a
rate of 8% per annum, to the extent legally enforceable,
and the Vendor shall thereupon be entitled to recover judg-
meunt for the entire unpaid balance of the indebledness, pay-
able ax aforesaid, in respeet of the aggregate Purchase
Price of the Kyuijpment, and to colleet such judgment out of
any property of the Company wherever situated.

The Vendor may at its diseretion waive any such Event
of Defaull and its consequences and rescind and aunul any
such declaration by notice to the Company in writing to
that effeel, and thercupon the respective rights of the
partics shall be as they would have been if no such Event of
Defaull had existed and no such declaration had been made.
Notwithsfanding the provisions of this paragraph, il is ex-
pressly understood and agreed by the Company ihat {ime
iz of the cssence of this Agreement and that no such waiver,
reseission or annulment shall extend to or affeet any other
or subscquent default or impair any rights or remedies
conseqyuen{ thereon.

Arricne 18, Remedies, 1f an Event of Defanlt shall have
oceurred and be continuing as hereinabove provided, then
at any {ime after the entire indebtedness in respect of the
aggregate Purchase Price of the Fiquipment shall have been
declared immediately due and payable as hereinhefore pro-
vided and during the continuance of such Event of Defanlt,
the Vendor may, upon such further notiee, if any, ax may he
required for compliance with any mandatory requirement of
law applieable 1o the action to be taken by the Vendor, take
or cause to be taken by its agent or agents immediate pos-
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session of the Equipment, or any unit thereof, without
liability fo return to the Company any sums theretofore
paid and free from all claims whatsoever, except as herein-
after in this Article 18 expressly provided, and may remove
the same from possession and use of the Company or any
other person and for such purpose may enter upon the
premises of the Company or other premises where the
Equipment may be located and may use and employ, in con-
nection with such removal, any supplies, services and aids
and any available trackage and other facilities or means of
the Company, with or without process of law.

In case the Vendor shall rightfully demand possession
of the Equipment pursuant to of this Agreement and shall
rcasonably designate a point or points for the delivery of
the FKquipment to the Vendor, the Company shall, at its
own expense, forthwith and in the usual manner, cause the
Equipment to be moved, to such point or points as shall be
designated by the Vendor and shall there cause the Equip-
ment to be delivered to the Vendor; and, at the option of the
Vendor, the Vendor may keep the Equipment on any of the
lines or premises of the Company until the Vendor shall
have leased, sold or otherwise disposed of the same, and for
such purpose the Company agrees to furnish without charge
for rent or storage, the necessary facilities at any point
or points selected by the Vendor reasonably convenient
to the Company. This Agreement to deliver the Equipment,
as hereinbefore provided, is of the essence of this Agree-
ment between the parties, and, upon application to any
court of equity having jurisdiction in the premises, the
Vendor shall be entitled to a decree against the Company
requiring specific performance hereof. The Company here-
by expressly waives any and all claims against the Vendor
and its agent or agents for damages of whatever nature
in connection with any retaking of any umit of the Equip-
ment in any reasonable manner.

If an Event of Default shall have occurred and be con-
tinuing, as hereinbefore provided, then at any time there-
after during the continuance of such Event of Default and
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after the entire indebiedness in respeet of the aggregate
Purchase Price of the Eyuipmeni shall have been deelared
immediately due and payable, as hercinbefore provided, ihe
Vendor (after retaking possession of the Kquipment as
hercinbefore in this Article 18 provided) way, subject to
any mandatory requirements of law then in force appli-
cable thereto, at its eleetion retain the Equipment as its
own and make such disposition thercof as the Vendor shall
deem fit, and in such event all the Company’s rights in the
Equipment will thereapon terminaie and all paymenis
made by ihe Company may be reiained by the Vendor as
compenxation for the use of the Equipment by the Com-
pany; provided, however, that if the Company, within 30
days of receipt of notice of the Vendor’s election to retain
the Equipment for its own uxe, as hereinafter provided,
shall pay or cause to be paid to the Vendor the total unpaid
balance of such indebtedness (ineluding, without limilation
thereto, the unpaid balance of the Conditional Sale Indebt-
edness, {ogether with interest thereon acerued and unpaid),
and all other amounts pavable by the Company under this
Agrecment, then in such event absolute right to the pos-
session of, title to and property in the Equipmeni shall
pass to and vest in the Company.

The Vendor with or without the retaking of possession
thervof may, al its election and upon reasonable notiee 1o
the Company and to any other person to whom notice of
time and plave must be given by law, sell the Eguipment, or
any unif thereof, free from any and all claims of the Com-
pany, or of any other party claiming from, through or under
the Company at law or in equitly, at public or private sale
and with or without advertizement ax the Vendor may de-
termine, and punding any such sale the Vendor with or with-
oul retaking possession of the Fquipment may, but shall
have no obligalion to, lease fromn time to time any or all
units {hereof to such persons or corporations on such terms
and for such periods as it shall deern advisable, all subject to
and in compliance with any mandatory requiremenis of law
then in foree and applicable to such sale; provided, how-
ever, that if prior to such sale and prior to the making of a
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contract for such sale, the Company should tender full pay-
ment of the total unpaid balance of the indebtiedness in
respect of the Purchase Price of the Equipment, together
with interest thereon acerued and unpaid and all other pay-
ments due under this Agreement as well as expenses of the
Vendor undertaking possession of, uncovering, storing,
holding and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor’s reasonable attor-
ney’s fees, then in such event absolute right to possession of,
{itle to and property in the Equipment shall pass to and
vest in the Company. The proceeds of such sale, less the
attorneys’ fees and any other expenses incurred by the Ven-
dor in taking possession of, removing, storing and selling
the Equipment, shall be credited on the amount due to the
Vendor under the provisions of this Agreement. Written
nolice of the Vendor’s elcction to retain the Equipment for
its own use may be given to the Company by registered mail
addressed to the Company as provided in Article 23 hereof,
at any time during a period of 30 days after the entire in-
debtedness in respect of the aggregate Purchase Price of
the Equipment shall have been declared immediately due
and payable as hereinbefore provided ; and if no such notice
shall have been given, the Vendor shall be deemed to have
elected to sell the Equipment in accordance with the provi-
sions of this Article 18.

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
under may be held or conducted at such place or places
and at such time or times as the Vendor may specify, in
one lot and as an entirety, or in separate lots, and without
the necessity of gathering at the place of sale the property
to be sold, and in general in such manner as the Vendor
may determine in compliance with any such requirements
of law, provided that the Company shall be given written
notice of such sale as provided in any such requirements,
but in any event not less than ten days prior thereto, by
registered mail addressed to the Company as provided in
Article 23 hereof. If such sale shall be a private sale per-
mitted by such requirements, it shall be subject to the right
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of the Company to purchase or provide a purchaser, within
10 days after notice of the proposed sale priee, at the
same price oflered by the intending purchaser or a better
price. To the extent not prohibited hy any sueh require-
ments of law, the Vendor may bid fur and hecome the pur-
chaser of the Fquipmeni, or any nnit thercof, so offered
for sule without accountability {o the Company (exeent to
the exteut of surplus money reecived as hereinafter pro-
vided in thix Article 18), and in payment of the purchase
priee therefor the Vendor shall be entitled, to the extent
not prohibited as aforesaid, to have crediled on account
thereof all sums due to the Vendor from the Company
hereunder.

Each and every power and remedy hereby specifically
given to the Vendor shall be in addition to every oiher
power and remedy hereby speecilically given or now or
hereafier existing at law or in equity, and each and every
power and reniedy may be exercised from time to time and
simultancously and as ofien and in such order ax may he
decied expedient by the Vendor. All snch powers and
remedies shall be cumnlative, and the exereise of one shall
not he deemed a waiver of the right to exercise any other
or others. No delay or omission of the Vendor in the exer-
cise of any such power or remedy and no renewal or exten-
sion of any puynents due heremder ¢hall impair any such
power or remedy or shall be construed to he a waiver of
any default or an acquiescence therein.

If, afier applying all sums of money realized by the
Vendor under the renedies herein provided, there =hall re-
main any amount due to it nnder the provisions of this
Agreement, the Company shall pay the amount of such de-
ficiency to the Vendor upon demand, and, if the Company
shall Lail to pay such deficiency, the Vendor may bring suil
therefor and shall be entilled to recover a judginent there-
for again-<t the Company. If, after applying as aforesaid
all sums vealized by the Vendor, there shall remnain a sar-
plus in the possession of the Vendor, such surplus shall he
paid to the Company.
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The Company will pay all reasonable expenses, including
attorneys’ fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then in
such suit the Vendor may, to the extent permitted by law,
recover reasonable expenses, including attorneys’ fees, and
the amount thereof shall be included in such judgment.

ArticLe 19. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
state, or which by any applicable law of any state would
convert this Agreement into any instrument other than an
agrecment of conditional sale (which is not overriden by
any provision of applicable federal law), shall as to such
state be ineffective, without modifying the remaining pro-
visions of this Agreement. Where, however, the conflicting
provisions of any applicable state law may be waived, they
are hereby waived by the Company to the full extent per-
mitted by law, to the end that this Agreecment shall be
dcemed to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Company, to the full extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession
of or to sell the Equipment, or any unit thereof, any
other requirements as to the time, place and terms of sale
thereof, any other requirements with respeet to the en-
forcement of the Vendor’s rights hereunder, and any and
all rights of redemption.

ArricLe 20. Extension mot a Waiver. No delay or
omission in the exercise of any power or remedy herein
provided, or otherwise available to the Vendor, shall
impair or affect the Vendor’s right thereafter to exercise
the same. Any extension of time for payment hereunder,
or other indulgence duly granted to the Company, shall
not otherwise alter or affect the Vendor’s rights or the
Company’s obligations hereunder. The Vendor’s acceptance
of any payment after it shall have become due hereunder




33

shall not be deemed to alter or affect the Company’s obliga-
tions or the Vendor’s rights hereunder with respect to
any subscquent payments or defaults therein.

ArticLE 21, Recording. The Company will cause this
Agreementi and any supplements herelo and any assign-
ment hereof (a counterpart of the first such assignment
being attached hereto) to be filed and recorded with the
Interstate Commerce Commission in accordance with Sec-
tion 20c¢ of the Interstate Commerce Act, and otherwise as
may he reyuired by law or reasonably requesicd Ly the
Vendor, from time to time, for the purposc of proper pro-
tection, 1o the satisfaction of counsel for the Vendor, of its
title 1o the Xquipment and its rights under this Agreement
or for the purpose of carrying out the intention of this
Agreement and the Company will promptly furnish to the
Vendor certificates or other evidences of such filing and
reeording, and an opinion or opinions of counsel for the
Company with respect thereto, satisfactory to the Vendor.

ArticLe 22, Payment of KExzpenses. The Company will
pay all rcasonalle costs and expenses, execept the counsel
fees of the Manufaeturers, incident to this Agreement and
the first assignment of this Agreement (including the fees
and expenses of an agent, if the first assignec is an agent),
and any instrument supplemental or related thereto, inelud-
ing fees and expenses of counsel Tor, and including stamp
and other taxes, if any, of, the first assignee of this Agree-
ment (including the fees and expenses of an agent, if the
first assignee is an agent) and any party or partics acquir-
ing intcresis in such first assignment, and in conneetion
with the transfer by any party or parties of intercsts ac-
quired in such first assignment. For the purposes of this
Artiele 22, if the first assignece is an agent, then any sucees-
sor agent to such agent shall also be considered the first
assignee.

ArticLe 23. Notice. Any notice 1o or demand apon the
Cowmpany pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage
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prepaid, to the Company at 345 Park Avenue, New York,
New York 10022 or at such other address as may have
been furnished in writing to the Vendor by the Company.
Any notice to or demand upon the Manufacturers pursuant
hereto shall be deemed to be properly given or made if
delivered or mailed, first class postage prepaid, to General
Electric at 2901 East Lake Road, Erie, Pennsylvania, to
Gunderson, Inc. at 4700 Northwest Front Avenue, Port-
land, Oregon 97208, to International Car, at 835 Englewood
Avenue, Buftalo, New York, to Motor Freight, at 1416 Dodge
Street, Omaha, Nebraska, to Pacific Car at 1400 North
Fourth Street, Renton, Washington 98005, and to The Darby
Products of Steel Plate Corporation, at First and Walker,
Kansas City, Kansas or at such other address as may have
been furnished in writing to the Company by any such
Manufacturer. Unless otherwise herein provided, any notice
to or demand upon any assignee of the Vendor or of the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage pre-
paid, to such assignee at such address as may have been
furnished in writing to the Company or the Vendor, as the
casc may be, by such assignee. An affidavit with respect
to such mailing of any notice or demand by the person
mailing the same shall be deemed to be conclusive evidence
of the giving of such notice or the making of such demand.

ArricLe 24. Law Governing. The terms of this Agree-
ment and the rights and obligations hereunder shall be
governed by the laws of the State of New York; provided,
however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstate Commerce Act
and to the recording provisions of any other statute pur-
suant to which this Assignment may be recorded.

AxrricLe 25. Article Headings. All article headings are
inserted for convenience only and shall not affeet any
construction or interpretation of this Agreement.

ArricLe 26. Effect and Modification of Agreement. No
variation of this Agreement and no waiver of any of its pro-
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visions or conditions shall be valid unless in writing and
duly executed on hehalf of the Vendor and the Company.
This Agrecment, including Schedule A aitached hereto, ex-
clusively and completely states the rights of the Vendor and
the Company with respect to the Kquipment and amends
and supcersedes all other agreements, oral or written, with
respecl to the Kquipment including the Lease Agreement,
dated as of May 1, 1971 between Pacific Car and the Com-
pany lut excepting the Purchase Agreement, dated as of
July 1, 1971 between Mofor Freight and the Company.

AnrticLe 27, Definitions. The term ‘“Vendor’’, when-
ever used in this Agreemeni, means, Lefore any assigu-
ment of any of its rights hereunder each Manufacturer, and
any successor or successors for the time being to its manu-
facturing propertics and business, and, after any such as-
signment, both any assignee or asxignces for the time being
of =uch parlicular assigned rights as regards such rights,
and also any assignor or assignors as regards any rights
hereunder that are retained and excluded from any assign-
ment; and the term “ Manufacturer®’, whenever used in
this Agreement, means both before and after any such ax-
signment, the Manufaciurer, and any suecessor or succes-
gors for the time being to ils manufacturing propertics aurd
business.

The term ¢“Company’’, whenever used in this Agreement,
means Union Pacific Railroad Company and also any as-
signee of its rights under this Agreement pursuant {o the
first sentence of Article 15 hercof.

AuricLe 28. Execution. This Agreement may be exe-
cuted in any number of counterparts, cach of which so
executud shall be deemed Lo be an original, and such coun-
terparts together shall constitule but one and the same
contract, which shall be sufficiently evidenced by any such
original counierpart. Although this Agreement is dated
for couvenience as of May 1, 1971, the actual dale or dates
of execcution hereof by the parties hereto is or are, respec-
tively, the date or dates slated in the acknowledgments
hereto annexed.
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In Wrir~xess WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by their
officers or representatives thereunto duly authorized and
their respective corporate seals to be hereunto affixed, duly
attested, all as of the date first above written.

Attest:

Gexeral Errorrrc CoMpany

General Manager, Locomotive
Products Department

Secretary

Guxnperson, Ing.

Vice President

Secretary

InTERNATIONAL CarR CoMmPANY
(Division of International Rameo, Inec.)

Secretary
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Paciric Car axp Foum]my CoMpaxy

;5&

s res t-« Vice President

Attest:

Z/I:?K (dcx.c & et

Secretary

Uniox Pacrric Motor Frelcutr CoMPANY

Vice President

Secretary

Tz Darsy Prooucts oF STEEL PLATE
CORPORATION

President

Asst. Secretary

Uxiox PAG]:FIG Ramroap CoMPARY

S HH. %

v Secretary

Vice President
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STATE OF .
CouNTY OF 88,3

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is the General
Manager, Locomotive Products Department of GeNEraL
Errctric CoMPaNy, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and
he acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

Notary Public

STaTE OF og.:
CouxnTY OF 8.2

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Gunpersow, INc,, that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public
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StaTE 0F NEW YURK
ClouxTty oF EriE

On this day of , before me person-
ally appeared Kagrn 8. Loxg, to me personally known, who,
being by me duly sworn, says that he is President of INTER-
NATIONAL (far CoMpaxy (Division of International Rameo,
Tne.) that one of the seals affixed to the foregoing instru-
ment is the corporate seal of said corporation, that said in-
strument was signed and sealed on behalf of said corpora-
tion by authority of itx Board of Directors and he acknowl-
cdged that the exeention of the foregoing insirument was
the free aet and decd of said corporation.

Notary Public

StaTE oF [({wa
Couxnty oF /C—LM—-]

On this & e of (L'U Z eat' / 72 fefore me person-
ally appeared | g 7 10 me pergonally known,
who, being by me ddly sworn, says that he i§a 168 Prosi-
dent of Pacirio Car axp Fouxpry Company, that one of the
seals affixed to the foregoing insirument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Direclors and he acknowledged that the execution
of the foregoing instrument wag the free act and deed of

said corporation. ] .
L ‘
N /é [P é(a/%tt_,

Notary Public

88.:



StaTE OF .
CouNTY OF 88.:

On this day of ; before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Uxiox Pactric Motor FrelcaT CoMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

StaTE OF a8
Couxnty oF S.2

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is President of
TrE Darsy Probucts oF STEEL PrATE CorPORATION, that one
of the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation, that said instrument was
signed and scaled on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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SraTE OF /{F’(/‘,{.J{”fi‘ 4 e,
County oF ﬂmf/f Pk

On this , /7 day of z.f:;,g «.r ‘¥ 7/, before me person-
ally appeared ¥ ., T¢ hk e , to me personally known,
who, being by me duly sworn, says that he is a Viee Presi-
dent of Uxiox Paciric Ramwroap Company, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the forcgoing instrument was the free act and deed of
said corporation.

-

LA v
x..‘..,f.".".f.‘/. A A \.::.‘.f'.'.."(’/"/f
Notary Pub ic
ELIZARMTH L, CALPIRC ! bugia)
Mada, 31, Uhate of New York
t ",:- SN
oo 4 "Ly g Dounty
Cooc heal 1 4yt e Gk Office

C.ioit a5t | oopies Az 30, 1672
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Manufacturer

General Eleetric

Gunderson
Motor Freight

International Car
Darby

Pacific Car

43
SCHEDULE B

Warranty

To repair at the Manufacturer’s plant or to deliver
io the Company at its plant a new part to replace
any part that may fail under normal serviee within
two years after shipment from the Manufacturer’s
plani or hefore the unit of Equipment in which guch
part ig located has heen 250,000 miles in scheduled
service, whichever eveni shall first oceur, because
of faulty work done by the Manufacturer or defee-
tive material in equipment manufactured by the
Manufacturer.

To repair or fo deliver to the Company at its plant
a new part o replace the defeetive part or to pay
the cost of repair or replacement according to the
AAR Code of Rules Governing Condition of and
Repairs 1o Freight and Passenger Cars with Inter-
changed Traffic, any part of any unit that may fail
under normal service within two years after ship-
ment from the Manufacturer's plant because of
inadequate design, faunlty work domne, or defective
material made by the Manufacturer.

To repair at the Manufacturer’s plant or to deliver
{0 the Company at the Manufacturer’s plant, a new
part to replace any part of any unit that may fail
under normal service within one year after ship-
ment from the Manufacturer’s plant hecause of
faulty work (done or defective material made by
the Manufacturer.

To repair the defect at the Manufacturer’s plant
or to replace the defcetive part or to pay the
cost of repair or roplacement according to the
AAR (lode of Rules Governing Condition of and
Repairs to Freight and Passenger Cars with In-
terchanged Traffie, any part of any unit that may
fail under normal service within two years after
delivery of such unit to the Company.



AGREEMENT AND ASSIGNMENT dated as of May 1,
1971 between Geneeal Erectric Company, a New York
corporation (hereinafter called General Electrie), (luNper-
soN, INc, an Oregon corporation (hereinafter called Gun-
derson), Ixrerxarionan ("ar Comparxy (Division of Inter-
national Rameco, Ine.), an Illinois corporation (hercinafter
called Tuternational Car), Pacrric Car aNDp Fouxpry Com-
PANY, & Washington corporation (hereinafter called Pacifie
Car), Uxtox Pacwric Moror FreicHT C'oMpany, a Nebraska
corporiaiion (hereinafter ealled Motor Freight), Tue Daney
Provrers or Steen Prate Corroration, a Kansas corpora-
tion (hereinafier called Darby) (the foregoing companies
being hercinafter called colleetively the Manufacturers or
severally the Mannfaelurer) and T Cmase MANHATTAN
Baxw (Naiional Association}, a national hankiug associa-
tion willi it# Imsiness address at 1 Chase Manhbattan Plaza,
New York, New York 10015, acting as Agoent under an
Agreement dated as of May 1, 1971 (hercinafter called the
IMinanee Agreement) and said bankiug corporation, so act-
ing being hereinafier called the Assignee.

Wriereas, the Manufacturers and Union Pacific Railroad
Company, a corporation duly organized and existing under
the laws of the State of TTtah, with an office in New York,
New York (hereinafier called {he Company), have entered
into a Condilional Sale Agreement, dated as of May 1, 1971
(hercinafier called the (fonditional Sale Agreement), cover-
ing the construetion, sale and delivery, on the conditions
therein sct forth, by the Manufacturers and the purchase
by the Clompuany of the railroad equipment deseribed in
Schedule A to the Conditional Sale Agreement (said
equipment heing hereinafter called the Equipment);

Now, Taererore, Tuis AGREEMERT WiTNessETH : That,
in eonsideration of the sum of One Dollar ($£1.00) and
other good and valuable consideration paid by the Assignee
to the Manufacturers, the receipt of which is hereby acknowl-
edged, ag well as of the mutual eovenanis herein contained:

Section 1. Eaeh Manufacturer hereby assigns, transfers
and sets over unto the Assignee, ifs suceessors and assigns:

() All of its right, title and interest in and to the
Equipment and each unit thereof when and as severally
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delivered and accepted under the Conditional Sale
Agreement, and upon payment by the Assignee to the
Manufacturer of the amounts required to be paid under
Section 6 hereof with respect to such unit;

() All of its right, title and interest in and to the
Conditional Sale Agreement in respect of the Equip-
ment (except the rights to construct or cause to be
constructed and to deliver the Equipment and the
rights to receive the payments specified in subpara-
graphs (a) and (b) of the third paragraph of Article 3
thereof and in the final paragraph of Article 15
thereof) and the right to reimbursement for taxes as
provided in Article 4 of the Conditional Sale Agree-
ment, and in and to any and all amounts which may
be or become due or owing by the Company to the
Manufacturer under the Conditional Sale Agreement
on account of its indebtedness in respect of the aggre-
gate Purchase Price (as defined in the Conditional Sale
Agreement) of the Equipment and interest thercon,
and in and to any other sums becoming due from the
Company under the Conditional Sale Agreement, other
than those hereinabove excluded ; and

(¢) All of the Manufacturer’s rights (except as here-
in limited), powers, privileges and remedies under the
Conditional Sale Agreement

(without any recourse, however, against the Manufacturer
for or on account of the failure of the Company to make any
of the payments provided for in, or otherwise to comply
with, any of the provisions of the Conditional Sale Agree-
ment) ; provided, however, that this Assignment shall not
subject the Assignee to, or transfer, or pass, or in any way
affect or modify, the obligations of the Manufacturer to
construct or cause to be constructed and to deliver the
Equipment in accordance with the Conditional Sale Agree-
ment or in respect of its warranties and indemnities con-
tained in Articles 13 and 14 of the Conditional Sale Agree-
ment or relieve the Company from its obligations to the
Manufacturer under Articles 1, 2, 3, 4, 13, 14 and 15 of the
Conditional Sale Agreement, it being understood and agreed
that, notwithstanding this Assignment, or any subsequent
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assignment pursuani to the provisions of Article 15 of the
Conditional Sale Agreement, all obligations of the Manu-
facturer to the Company in respeet of the Equipment shall
be and remain enforceable hy the Company, its successors
and assigny, against and only against the Manufaeturer. In
furtheranee of the foregoing assignment and {ransfor, the
Manufacturer herehy authorizes and empowers the As-
signee in the Assignee’s own name, in the name of the
A=ssignee’s nominee, or in the name of and as atiorney, here-
by irrevocahly constituted, for the Manufacturer, to ask, de-
mand, suc for, collect, receive and enforee any -and all sums
to which the Assignee is or may beeome cutitled under this
Assignment and compliance by the Company with the terms
and agreements on its part to be performed under the (Yon-
ditional Sale Agreement, but at the expense and liability
and for the solc benefit of the Assignee.

Each Manufacturer agrees thatl any amount payable to it
by the Company, whether pursuant 1o the Conditional Sale
Agreement or otherwise, not hereby assigned to the As-
signee, shall not be seeured by any lien or charge on any of
the units of Equipment.

Secriox 2. Each Manufacturer covenants and agrees
that it will cause the Equipment to be sold by such Manu-
facturer under the Conditional Sale Agreement 1o be con-
structed in full accordance with the Conditional Sale Agree-
ment and witl deliver the same upon completion to the Com-
pany in accordance with the provisions of the Conditional
Sale Agrecment; and that, notwithstanding this Assign-
ment, it will perform and fully eomply with each and all of
the covenants and conditions of the Clonditional Sale Agree-
ment set forth to be performed and eomplied with by it.
Each Manufacturer further covenants and agrees that it
will warrant 1o the Assignee and the Company that at the
time of delivery and nceeptance of each unit of the Equip-
ment sold by i1, it had legal title to suek uuit and good and
Iawful rieht 1o =ell #uch unit and the title to such unit was
free of all claims, liens, security interests and other encum-
braneces of any nature excepl only the rights of the Company
under the Conditional Sals Agreomeni and as 1o unils
manufactured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971, he-
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tween Pacific Car and the Company and the Lease as of the
same date between the Company and Pacific Fruit Express
Company; and the Manufacturer further covenants and
agrees that it will defend such title against the demands of
all persons whomsoever based on claims originating prior
to the delivery of such unit by the Manufacturer under the
Conditional Sale Agreement; all subject, however, to the
provisions of the Conditional Sale Agreement and the rights
of the Company thereunder. The Manufacturer will not de-
liver any of the Equipment to the Company until the filings
and recordations referred to in Article 21 of the Conditional
Sale Agreement have been effected, as to which faet Manu-
facturer and its counsel may rely upon advice of counsel
for the Company.

Secrion 3. Each Manufacturer covenants and agrees
with the Assignee that in any suit, proceeding or action
brought by the Assignee under the Conditional Sale Agree-
ment for any amount which may be due or owing by the
Company on account of its indebtedness in respect of the
aggregate Purchase Price of the HEquipment and interest
thereon, and any other sums becoming due under the Condi-
tional Sale Agreement, or to enforce any provision of the
Conditional Sale Agreement, it will save, indemnify and
keep harmless the Assignee from and against all expense,
loss or damage suffered by reason of any defense, set-off,
countferclaim or recoupment whatsoever of the Company
arising out of a breach by the Manufacturer of any obliga-
tion in respect of the Equipment, or the manufacture, con-
struction, delivery or warranty thereof, or under Articles 13
and 14 of the Conditional Sale Agreement, or by reason of
any defense, set-off, counterclaim or recoupment whatso-
ever arising by reason of any other indebtedness or liability
at any time owing to the Company by the Manufacturer.
Any and all such obligations shall be and remain enforce-
able by the Company against and only against the Manu-
facturer and shall not be enforceable against the Assignee
or any party or parties in whom title to the Fquipment, or
any unit thereof, or any of the rights of the Manufacturer
under the Conditional Sale Agreement, shall vest by reason
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of 1his assignment or of successive assignments or trans-
fers. The Manufacturer shall have no liability under the
forcgning provisions of 1hix Seetion 3 unless (a) the
Assignee, in any such suit, proceeding or action by the
Assignee, horeinabove deseribed, promptly moves or takes
other appropriate aclion on the basis of Article 15 of the
Conditional Sale Agrecment, to sirike any such defense,
set-off, counterclaim or recoupment asserted by the Com-
pany and the court or other bhody having jurixdiction in
such suif, proceeding or aclion denies such motion or other
action and accepts such defense, set-off, counterclaim or
recoupment asx a triauble issue in such suit, proecceding or
action, and (b) upon any such denial and aceeptance, the
Assignee promptly notifies the Manufacturer of any such
defeuse, set-off, connterelaim or reconpment asserted by the
(‘ompany and the Manufacturer is given the right by the
Assignee to compromise, settle or defend against, at its ex-
peuse, such defense, sct-off, countierclaim or recoupment.
The Manufacturer will indemnify, proteet and hold harm-
less the Assignee from and against any and all liahility,
claims, demands, costs, charges and cxpenses, including
royalty payments and counsel fees, in any manner imposed
upon or aceruing against the Assignee or its assigns be-
cause of the use in or about the construction of the Equip-
ment, or any unit thereof, of any design, system, process,
formula, article or material which infringes, or is claimed
to infringe, on any palent or other right, except for any
design, syslem, process or formula specificd by the Com-
pany and not developed or purporied 1o be developed hy
the Manufacturer or any article or material specified by
{he Company and not manufaclured by the Manufacturer.

Seeriox 4. Kach Manufaeturer will eause 10 be plainly,
di<tinetly, permanently and conspicuously marked on each
~itle of each unit of the lquipment, at the time of delivery
thercof 1o the Clompany, in letters not less than one inch
in height, the following legend:

“OwxED BY A SECURED Party UxDER A SECURITY AGREE-
asoNT Ficep UxpeEr THE IxTeRstaTE CoMMERCE AcT, SEC-
Tiox 20¢”’.
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Secrion 5. Upon payment to a Manufacturer of an
amount equal to the Final Invoiced Purchase Price (as de-
fined in Article 3 of the Conditional Sale Agreement) and a
request of the Assignee, its successors or assigns, the
Manufacturer will execute any and all instruments which
may be necessary or proper in order to discharge of record
the Conditional Sale Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in
the Equipment.

Secrion 6. The Assignee, on each Closing Date fixed as
provided in Article 3 of the Conditional Sale Agreement
with respect to a Group of Equipment (as defined in said
Article 3) or as otherwise hereinafter set forth, shall pay
to each Manufacturer an amount equal to that portion of the
Purchase Price of such Group to be paid pursuant to sub-
paragraph (c) of the third paragraph of said Article 3
in respeet of units of Equipment of such Manufacturer
included in such Group, provided that there shall have
been delivered to the Assignee at least 3 business days
prior to such closing date, as provided in Article 15
of the Conditional Sale Agreement, the following documents,
in such number of counterparts or copies as may reasonably
be requested, in form and substance satisfactory to it and to
its special counsel :

(a) Bill of Sale from such Manufacturer to the As-
signee transferring to the Assignce title to the units of
the Equipment in such Group of such Manufacturer and
warranting to the Assignee and to the Company that
at the time of delivery to and acceptance by the
Company in accordance with the provisions of the Con-
ditional Sale Agreement the Manufacturer had legal
title to such units and good and lawful right to sell such
units and title to such units was free of all claims, liens,
sccurity interests and other encumbrances of any nature
except only the rights of the Company under the
Conditional Sale Agrecment and as to the units manu-
factured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971,
between Pacific Car and the Company and the Lease
of the same date between the Company and Pacific
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Fruit Express Company, and covenamting to defend
the itle to #uch units against the demands of all per-
sonx whomsoever based on claims originating prior to
the delivery of such unils by =uch Manufacturer;

{(b) Clertificate or Certificales of Acceptance signed
by an authorized represcutalive of the (Company
stating that the units of the Equipment of the Manu-
faclurer in such Group have been delivered to the
Jormpany in accordance with the (fonditional Sale
Agreement, have heen inspected and accepted by him
on hehalf of the Company, conform to the Specifica-
tions (as defined in the Conditional Sale Agrecment)
applicable therelo and to all applicable Intersiate Com-
merce Commission requiremcents and specifications,
and to all standards recommencled by the Association
of American Railroads, rcasonably interpreted as
being applicable to such equipment, and further stating
that there was plainly, distinetly, permanently and con-
spicuously marked on cach side of each of such units at
the time of its acceptance, in letters not less than onc
inch in height, the following legend:

“OwxNED ny & SrEerrep Parry Usnurr a4 SECURITY
Aceuevrnt Fupey Uspen ris Interstate (OMMERCE
Act, Secr1ox 20c.

(¢) Invoice of each Manufacturer for the wniis of
the Equipment in such Group accompanied by or hav-
ing endorsed thereon a certification by the Company
as Lo the correctness of the prices of such units as set
forth in said invoice;

(d) A opinion of Messrs. Cravath, Swaine & Moore,
acting as special counsel for the Assignec aund the
Investors mamed in the Finanee Agreemcut, dated
as of zuch Closing Date, stating that (i) the Finance
Agreement, assuwiing dae authorizalion, exceution and
delivery by such Investors, has heen duly authorized,
executed and delivered and is a legal, valid and hinding
ingtrument, (ii) the Condifional Sale Agrecment has
been duly authorized, exeented and delivered by the
Company and the Manufacturers and is a legal, valid
and binding instrument enforceeuble against the Com-
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pany and the Manufacturers in accordance with its
terms, (iii) this Assignment has been duly authorized,
executed and delivered by the Manufacturers and the
Assignee and is a legal, valid and binding instrument,
(iv) the Assignee is vested with all the rights, titles,
interests, powers and privileges purported to be as-
signed to it by this Assignment, (v) security title to
the units of the Equipment in such Group is validly
vested in the Assignee and such units, at the time of
delivery thereof to the Company, were free from all
claims, liens, security interests and other encumbrances
(other than those created by the Conditional Sale
Agreement), (vi) no approval of the Inferstate Com-
merce Commission or any other governmental author-
ity is necessary for the valid execution and delivery of
the Finance Agrecment, the Conditional Sale Agree-
ment or this Assignment, or if any such authority is
necessary, it has been obtained, (vii) the Conditional
Sale Agreement and this Assignment have been duly
filed and recorded with the Interstate Commerce Com-
mission in accordance wilth Section 20c of the Interstate
Commerce Act and no other filing or recordation is
necessary for the protection of the rights of the As-
signee in any state of the United States of America or
in the Distriet of Columbia and (viii) registration of
the Conditional Sale Agrecement, this Assignment or
the cerlificates of interest delivered pursuant to the
Finance Agreement is not required under the Securi-
ties Aot of 1933, as amended, and qualification of an
indenture with respect thereto is not required under
the Trust Indenture Act of 1939, as amended ; and such
opinion shall also cover such other matters as may
reasonably be requested by the Assignee or such In-
vestors;

(e) An opinion of counsel for the Company, dated
as of such Closing Date, to the effect set forth in clauses
(1), (ii), (iii), (v¥), (vi) and (vii) of subparagraph (d)
of this Scction 6 and stating that the Company is a duly
organized and existing corporation in good standing
under the laws of the State of Utah, its state of incor-
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poralion, and has the power and authority {o own its
propertics and to carry on its business as now con-
ducted ;

(/) Iln respeet of the Closing Date relating to the
inilial settlement for Equipment under this Scetion 6,
an opinivn of counsel for each Manufucturer, dated as
of such Closing Date, stating ihat (i) the Manufac-
turer is a duly organized and existing corporation in
good standing nnder the laws of the jurisdiction of its
incorporaiion and has the power and authority to own
its properties and to carry on its business as now con-
dueted, (ii) the Conditional Sale Agreement has been
duly authorized, execuied and delivered by the Mann-
facturer and is a valid instrument binding upon and
enforceable against the Manufacturer in accordance
with ils lerms, (iii) this Assignment has been duly
authorized, exccuted and delivered by the Manufae-
turer and ix a valid instrument binding upon and en-
forceable against {the Manufacturer in aceordance with
its terms, and (iv) the Assignee is vested with all the
rights, title and interests and powers, privileges and
remedies of the Manufaciurer in and to the Condi-
tional Sale Agreement purported {o be assigned to
the Assignee by this Assignment; and in respeet of
cach Closing Date, an opinion of counsel for the
Manufacturer, dated as of such Closing Date, re-
affirming the opinion of such counsel delivered in re-
speel of the initial Closing Date and stating that title
to the unils of Equipmenti in such Group ix validly
vested in the Assignee, and that such units, at the time
of delivery thervof to the Company in accordance with
the provisions of the Conditional Sale Agreement, were
free of all elaimy, liens, security intercsts and other
encambraneces ¢xeept only the rights of the Clompany
under the Conditional Sale Agreement and, ax {o the
units manufactured by Pacifie Car, the rights of the
Company under the Lease Agreement dated as of
May 1, 1971, between Pacific Car and the Company,
and the Lease of the same date hetween the Company
and Pacific Fruit Express Company;
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(g) Unless payment of the amount payable pursuant
to subparagraph (a) of the third paragraph of Article
3 of the Conditional Sale Agreement shall be made by
the Assignee with funds furnished to it for that pur-
pose by the Company, the receipt from the Manufac-
turer for such payment.

In giving the opinions specified in subparagraphs (d)
(€) and (f) of the first paragraph of this Section 6, counsel
may qualify any opinion, to the effect that any agreement
is enforceable in accordance with its terms, by a general
reference to limitations as to enforceability imposed by
bankruptcy, insolvency, reorganization, moratorium or
other laws affecting the enforcement of creditors’ rights
generally. Any opinion delivered hereunder after the Clos-
ing Date relating to the initial settlement for Equipment
under this Section 6 may state that counsel signing such
opinion reaffirms any statement contained in any opinion
of the same counsel theretofore delivered hereunder with-
out repeating the substance of such earlier opinion. In giv-
ing the opinion specified in said subparagraph (d), counsel
may rely, as to the authorization, execulion and delivery by
cach Manufacturer of the documents executed by such
Manufacturer, and to title to the units of Equipment of such
Manufacturer at the time of delivery thereof under the
Conditional Sale Agreement, on the opinion of counscl
for such Manufacturer, and as to any matters governed by
the law of any jurisdiction other than New York and the
United States, on the opinion of counsel for such Manu-
facturer or the opinion of counsel for the Company as to
such matters.

The obligation of the Assignee hereunder to make pay-
ments on each Closing Date is hereby expressly conditioned
upon the prior receipt by the Assignee, as provided in the
Finance Agrcement, of all the funds to be furnished to the
Assignee by the various parties to the Finance Agreement
with respeet to such Closing Date; and, in the event of
failure of any such party to furnish any such funds with
respect thercto, such Closing Date shall be postponed for
four business days. To the extent that the Company shall
pay or cause to be paid to the Assignee, in accordance with
the Finance Agreement, any amount or amounts on account
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ol the Purchase Price of the Kquipaent Lo be setiled for on
such Closing Date, the Company shall be relieved of its
indebteduess in respecet of the Purchase Price of the Equip-
meni under subparagraph (¢) of the third paragraph of
Article 3 of the Conditional Sale Agreement to the extent of
the awount or amounts so paid by the Clompany. By any
such payment, however, the Company shall not acquire any
rights under this Assignment.

It is understood and agreed that the Assignee shall not
Le required fo make (i) any puyment in respect of any
uniis of the Kguipment excuded 4rom the Conditional Sale
Agreement pursuant to Artiele 2 thereof or (ii) any pay-
ment under this Seclion 6 al any time while an Hvent of
Defaull, or any event which with the laps=e of time and/or
dewand provided for in ihe Conditional Sale Agrecnient
shall constitute an event of default, shall he subzisting
uuder the Copditional Sale Agreemeni. It is also under-
stood and agreed that, anyihing hercin to the contrary
notwithstanding, the Assignee hereunder shall not he obli-
gated (o make payment to any Manufacturer exeept out of
funds furnished to it pursuant {o the Finance Agreement.

SrerioNn 7. The Assignee may assign all or any of its
righix nuder the Conditional Sale Agreement, including
the right to receive auy payment due or to hecome due to
it from the Cowpany thereunder. To the event of any such
aszignment, any such subsequent or suceessive assignee or
assignees shall) to the extent of such assignment, enjoy all
the rights and privileges and be subject to all the obligations
of the Assignee hercunder, In eompliance with Artiele 23
of the Conditional Sale Agreement the address of the
Assignee for purposes of notices and payments is The Chase
Manhaltan Bank, {N.AL), Corporate Trust Administration,
1 Chare Mazuhattan Pluza, New York, New York 10015 ov
el obher address as the Ascignee shall have furnished in
wriling to thie Company.

Section 8. Rach Manufacturer hereby:

(7) represents and warrants to the Assignee, its sue-
cessors and assigns, that the Conditional Salr Agree-
mient was duly authorized by it and lawfully executed
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and delivered by it for a valid consideration, and that
assuming valid anthorization, execution and delivery by
the Company, the Conditional Sale Agreement is, in so
far as the Manufacturer is concerned, a valid and exist-
ing agreement binding upon the Manufacturer and the
Company in accordance with its terms and that it is now
in force without amendment thereto; and

(b) represents and warrants to the Assignee, its suc-
cessors and assigns, that as of its execution and delivery
of this Assignment all of its right, title and interest in
and to the Conditional Sale Agreement was free of all
claims, liens, security interests and other encum-
brances whatsoever; and

(¢) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee
or its successors or assigns, make, execute and deliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things as
may be necessary and appropriate in the premises fo
give effect to the provisions hereinabove set forth and
more perfectly to confirm the rights, titles and interests
hereby assigned and transferred to the Assignee or
intended so to be.

SecrioNn 9. This Assignment may be executed in any
number of counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together
shall constitute but one and the same instrument, which
shall be sufficiently evidenced by any such original counter-
part. The Assignee agrees to deliver one of such counter-
parts, or a certified copy thereof, to the Company. Although
this Assignment is dated for convenience as of May 1, 1971,
the actual date or dates of execution hereof by the parties
hereto is or are respectively, the date or dates staied in
the acknowledgments hereto annexed.

Secrion 10. The terms of this Assignment and the rights
and obligations hercunder shall be governed by the laws of
the State of New York; provided, however, that the partics
shall be entitled to all rights conferred by 'Section 20c of the
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Interstate Commerce Ael, and to the recording provisions
of any other xtatutes pursuant to which this Agreement may
be recorded.

In Witsess Wazreor, the parties herelo, cach pursuant
1o due corporate authority, have caused this instrument to
he exceuted in their respeetive corporate names by duly
authorized officers, or representatives, and their respeetive
corporate zeals to be hercunto affixed and duly atlested, all
as of the date first above written.

GeENERAL BErrerrio CoMprany

Attest: Vice President

Secretary

GuNDpERSON, Ixo,

Attest: Vice President

Secretary

InTERNATIONAL Car CoMPANY
(Division of International Ramew, Ine.)

Attest: Divisional President

Secretary
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Paorric Car AND Founbry CoMPANY

5. C.

Attest:
Secretary
Ux1oN Paorrio Moror FreicHT COMPANY
2 28
Vice President
Attest:
Secretary
Tae Darsy PropucTs OF STEEL PrATE
CORPORATION
522
President
Attest:

Asst. Secretary
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Tae Cuase MANHATTAN Baxg,
(National Associatign),

Attest
Ry P ' -
o e M e vy

Asst. Secretary
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State o A/ @el -
Courry or Alercq 88,1

On this ?Et' % /7,7l'{efore me person-
ally appeared ﬁb ¢ me perspnally. known,
who, being by me d worn, says that he i%&?resi—
dent of Pacrric Car AND Founpry CoMPaNY, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed

and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution

of the foregoing instrument e free act and deed of
said corporation.

........ Cuticeclee (W ite.

Notary Public

STATE OF .
County or 88.:

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of GENERAL ErEcTRICc CoMPANY, that one of the seals
affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public



¢

17

STATE OF
1 S88.:
CouNTY OF
On this day of , before me person-
ally appeared , to me personally known, who,

being by me duly sworn, says that he is a Viee President of
(trxpensux, INc., that one of the =eals affixed to the forego-
ing lustrumnent is the corporate zeal of #aid corporation, that
said instrument was signed and sealed on behalt of said
eorporation by authority of ils Board of Directors and he
acknowledged that the exceution of the foregoing instru-
ment was the free act and deed of said corporation.

a1k oF NEw YORK
(‘ouNTY oF IiRTE 58.:
On this day of , before me person-
ally appeared Karn 8. Loxe¢, to me personally known,
who, being by me duly sworn, says that he is a Presi-
dent of Inrterxatioxar. Caw Comraxy (Division of Inter-
national Rameo, Ine.) that one of the seals affixed
to the foregoing instrumeni is the corporate seal of
said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the exceution
of the foregoing instrument was the free acet and deed of
said corporation.

Notary Public
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STATE oF .
CouNTY OF 58.3

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Unton Paciric Motor FrercET CoMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF os.:
Couxnry oF 8.

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is President of
Tue Darsy Probucts oF STEEL PraTe CorPoraTION, that one
of the scals affixed to the foregoing instrument is the corpo-
rate scal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by author-
ity of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public



19

STaTE OF /i’«"s:’l,e- e A .
CouNTY OF Mfyr/ﬁ?ff §8.:

On this s34 day of ##¢ /%27  before me person-
ally appeared J, £. //é.rsw/e'/), to me personally known,
who, being by me duly sworn, says that he is a Viee Presi-
dent of Tur (nase Mavaarrax Baxg, (N.A.), that one of
the seals aflixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of ifs
Board of Direetors and he acknowledged that the exeeulion
of the foregoing instrument was the free act and deed of

said corporation. .
p &

Notary¥#ablic

NTRR s

"
Nolary ol g1y~
'J!, ‘ l]hl:llln 1 ' f, ||II:VI' th
Qualidfine, Py it
CUlllﬁ.lb:..-_ll. i I o fuik CDIM:!!

SENEs Maieh g, 19y
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ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT

Receipt of a signed copy of, and due notice of the assign-
ment made by, the foregoing Agreement and Assignment, is
hereby acknowledged.

Uxion PAczcjnmm ComMrpaNy
By K . ,//M ......

Vice President

Dated as of May 1, 1971.



~

CONDITIONAL SALE AGREEMENT
Dated as of May 1, 1971
BETWEEN

GENERAL ELECTRIC COMPANY
GUNDERSON, INC.
INTERNATIONAL CAR COMPANY

(Division of International Ramco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY
UNION PACIFIC MOTOR FREIGHT COMPANY
THE DARBY PRODUCTS OF STEEL PLATE CORPORATION
AND
UNION PACIFIC RAILROAD COMPANY

AGREEMENT AND ASSIGNMENT
Dated as of May 1, 1971
BETWEEN

GENERAL ELECTRIC COMPANY
GUNDERSON, INC.
INTERNATIONAL CAR COMPANY

(Division of International Ramco, Inc.)

PACIFIC CAR AND FOUNDRY COMPANY
UNION PACIFIC MOTOR FREIGHT COMPANY
THE DARBY PRODUCTS OF STEEL PLATE CORPORATION
AND
THE CHASE MANHATTAN BANK, (N.A.), as Agent




CONDITIONAL SALE AGREEMENT, dated as of
May 1, 1971 between Gexeran Euecrric Comraxy, a New
York corporation (hercinafter called General Electric),
Guxbpersox, Ixc,, an Oregon corporation (hereinafter called
Gunderson), INterNaTIONAL (AR Company (Division of
International Rameo, Ine.), an lllinois corporation (herein-
after called International Car), Paciric ('ar ANp IFouNDRY

‘omrany, a Washington corporation (hereinafter called
Pacific Car), Uxiox Pactric Motor Freicnt CoMparxy, a
Nebraska corporation (hereinafter called Motor Freight),
Tur Darsy Provrers of STEEL Prarre Corroration, a Kan-
sas corporativn (hercinafter called Darby) (the foregoing
companies being lhereinafter called colleetively the Manu-
faclurers or severally, the Manufacturer, or collectively or
severally called the Vendor as the context may require, all
as mwore particularly set forth in Article 27 hereof) and
Uswon Paciriec Rawroap Compaxy, a Utah corporation
(hercinafter called the Company).

WaEegeas, the Manufacturers have agreed to construet or
cause to be constructed and to sell and deliver to the Com-
pany and the Company has agreed to purchase, the new
and rebuilt railroad equipment deseribed in Schedule A
attached hereto (hereinafier called the Equipment);

Now, TuenerosE, in consideration of the mmtual prom-
ises, covenants and agreements hereinafter set forth, the
parties hereto do hereby agree as follows:

ArTicLe 1. Construction and Sale. Pursuani to this
Agreement, each Manufacturer shall construct or cause to
be constracted and shall sell and deliver to the Company
and the Company shall, subject to the provisions of this
Agreement, purchase from such Manufacturer and accept
delivery of and pay for (as hereinafter provided) the units
of the Equipment which are described in Schedule A hereto
to he construeted by or for, and =old and delivered, by the
Manufacturer, each unit of which will be construcied in
accordance with the specifications referred to in Schedule A
hereto and in accordance with such modificalions {hereof
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as may have been agreed upon in writing by the Manu-
facturer and the Company (which specifications and modi-
fications, if any, are hereinafter called the Specifications).
Each Manufacturer agrees that the design, quality, and
component parts of the Equipment will conform, on the date
of completion of manufacture thereof, to all Department of
Transportation and Inferstate Commerce Commission
requirements and specifications for new and rebuilt equip-
ment and to all standards recommended by the Association
of American Railroads reasonably interpreted as being
applicable to new and rebuilt railroad equipment of the
character of such units.

ArtioLe 2. Delivery. Each Manufacturer will deliver
its units of the Equipment to the Company, freight charges
prepaid, at the point specified in, and in accordance with,
the delivery schedule set forth in Schedule A hereto, or at
such other point and time as the Manufacturer and the
Company may mutually agree upon.

The Manufacturer’s obligation as to time of delivery is
subject, however, to delays resulting from causes beyond
its reasonable control, including, but not limited to, acts
of Gtod, acts of government such as embargoes, priorities
and allocations, war or war conditions, riot or civil com-
motion, sabotage, strikes, differences with workmen, aceci-
dents, fire, flood, explosion, damage to plant, equipment or
facilities, or delays in receiving necessary materials or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Article
2 and except as hereinbelow provided, any Equipment not
delivercd and accepted under this Agreement on or before
November 30, 1971 shall be excluded from this Agreement
and not included in the term ¢‘Equipment’’ as used in this
Agreement unless the Company, with the written consent
of the Manufacturer of such units and its assignee or suc-
cessor assignee, in the event of an assignment or suceessive
assignments of this Agreement as contemplated in Article
15 hereof, shall elect to include such units of Equipment
within this Agreement and shall, prior to November 30,
1971, actually deliver to the Manufacturer in writing, notice
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of such cleetion and furnish the Manufacturer with a copy
of such written consent. In the event of any such exclusion,
the Company and the Manufacturer shall execute an agree-
ment or agreements supplemental hereto limiting this
Agreement to the Equipment not so excluded herefrom in
such form as may be necessary for the proper filing and
recording thereof in all offices where this Agrecment shall
at the tine be filed or recorded. If the Manufacturer’s
failure tu deliver, on or before November 30, 1971, all the
Fquipuent, resulied from one or more of the cauxes re-
ferred to in the preceding paragraph, the Company shall
nevertheless be obligated to aceept such excluded equip-
ment, and the Company and the Manufacturer shall execute
a separale agreement or agreements providing for the pur-
chase of such exeluded Equipment by the Company, on the
ters herein specified, payment to he made either in eash
on delivery of such Kquipment or, in the case the Company
shall arrange therefor, by means of a eonditional ale, equip-
meni {rust, or such other appropriate method of financing
the purchase, as the Company shall determine and as <hall
bu reasonably acceptable to the Manufaecturer.

From time to tinwe upon the completion of the consiruc-
tion of each unit or of a number of units of the Kquipuent,
such unit or units shall e presented 1o an inspeclor or other
authorized representative of the Company for inspeetion at
the place designated for delivery of such unit or units, and
if such unit or units conform to the Specifications, require-
ments and standards applicable thereto, and if delivery is
accepted, such inspector or authorized representative of the
Company shall exceute and deliver to the Mannfaclurer, in
such number of counterparts as may rceasonably be re-
quested, a certificate of acceptance (hercinafier called the
Certificate of Acceptance) stating that such unit or units
have heen delivered to the Company hereunder in accor-
dance with this Agreement, have been inspected and ac-
cepted by him on behalf of the Company, conform o the
speeilications applicable thereto, to all applicable Interstate
Commerce Commission requirements and Speeifications and
Lo all standards recommended by the Association of Ameri-
can Railroads and are marked in accordanece with Article 6
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hereof. Each Certificate of Acccptance shall be conclusive
evidence that the units of Equipment covered thereby have
been delivered to the Company and conform to the Specifica-
tions and are acceptable to the Company in all details;
provided, however, that the Manufacturer shall not be re-
lieved of its warranties contained in Arficles 13 and 14
hereof. The Company shall designate an inspector or repre-
sentative who shall be reasonably available for presentation
of completed units and who shall upon prescntation
promptly inspect and accept such units as conform with the
Specifications. Delivery of any unit of Equipment under the
Lease Agrecement, dated as of May 1, 1971, between Pacific
Car and the Company shall constitute delivery of such unit
under the provisions of this Article 2 and the Certificate of
Acceptance delivered pursuant to Section 1 of said Lease
shall be conclusive evidence that the units described therein
have been delivered to and accepted by the Company here-
under on the date of such certificate, provided no such
certificate shall be dated prior to June 1, 1971.

The Manufacturer shall bear the risk of loss of each unit
of Equipment or damage thereto until delivery to and ac-
ceptance by the Company. Upon delivery and acceptance
by the Company of a Certificate of Acceptance with respect
to any unit of Equipment, the Company shall bear the risk
of loss of or damage to such unit.

ArricLE 3. Purchase Price and Payment. The Dbase
price or prices per unit of the Equipment are set forth in
Schedule A hereto. The base price or prices include esti-
mated freight charges from the respective Manufacturer’s
plant to the point of delivery and taxes, if any, and shall be
subject to increasc or decrcase, to the extent contemplated
in the purchase order referred to in Schedule A hereof, or,
as may be otherwise mutually agreed upon by the Manu-
facturer and the Company. The term ‘‘Purchase Price”’
as used herein shall mean the base price or prices as so in-
creased or decreased.

For the purposec of making settlement, all the Equipment
shall be divided into groups (each such group being herein-
after called a Group), each Group to consist of all units of
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the Kquipment, delivered to and aecepted by the (ompany
in the calendar month preceding (or in respect of the final
Group, preceding or on, as the caxe niay be) the (losing Date
(fixed as hereinafter provided) in respeet of such Group.

Subject 10 the provisious of thix Article 3, the Company
hereby acknowledges it=elf to be indebied to the Veudor in
the minount of, and hereby promises to pay in ca~h to the
Vendor af sueh place as the Vendor may designate, the Pur-
chase Price of the Equipment to be construcied and sold by
such Vendor, as follows:

(@) Om the Closing Date, wilh respeet to each (iroup,
an amount equal to (i) 20% of the aggregate Purchasc
Price of all units of Eguipment in such Group, as stated
in the invoice or invoices therefor (hereinafter called
the CGroup Invoiced Purchase Price), plus (ii) the
amount if any, by which 80% of such Group Invoiced
Purchase Price, when added to 80% of the sum of the
Group Invoiced Purchase Prices of all other wunits
of the Equipment for which settlement has therciofore
been, and is then heing, made excecds the sum of (x)
$21,550,000 plus (y) any amount previously paid under
clause (ii) of this subparagraph (a);

(8) On the next sueceeding Closing Datn tollowing
receipt from each Manufactlurer of its final cerlificate
(Lereinafier called the Final Certificate) of the aggre-
gale Purcha=e Price for all of its unitx in all Groups
settled for as provided herein, the amouni, if any, by
which the final aggregate Purchase Price of all such
units, as stated therein (hereinafier called the Kinal
Invoiced Purchase Priee), shall exceed the sum of the
Group Invoiced Purchase Prices of all such units; and

(¢) Tn five substantially equal consecutive anmnal
inglalments, as hereinafter provided, an amount cqual
10 80% of the sum of the Group Invoiced Purchase
Prievs of all unils of the Equipment to he xold by such
Vendor (hereinafter called the Clonditional Sale In-
debiedness) less the amounts paid or payable in
respeet thereof pursuant to clause (ii) of subparagraph
(a) of this paragraph, provided, however, that, in case
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the amount payable pursuant to this subparagraph (c)
shall not, when divided by 5, result in an amount ending
in an integral cent, the final instalment shall be appro-
priately adjusted.

If this Agreement shall be assigned by any Manufac-
turer, the obligations of the Company under subparagraphs
(a) and (b) of the preceding paragraph of this Article 3
shall be unsecured obligations, and the Manufacturer shall
not have any lien on, or claim against, any unit of the Equip-
ment or any part thereof in respect of such obligations.

The first instalment of the Conditional Sale Indebted-
ness shall be payable on July 15, 1973 and subsequent instal-
ments shall be payable annually thereafter on July 15 of
each year, to and including July 15, 1977. The unpaid
balance of the Conditional Sale Indebtedness shall bear
interest from the respective Closing Dates, regardless of
any postponement thereof pursuant to the provisions of
any assignment of this Agreement, at the rate of 7.26%
per annum and shall be payable, to the extent accrued,
semi-annually on January 15 and July 15 in each year, com-
mencing January 15, 1972.

The Final Certificate and final invoice shall be delivered
by each Manufacturer on or before December 15, 1971, and,
if not so delivered, the Final Invoiced Purchase Price of
the units of the Equipment shall be, for all purposes of this
Agreement, the sum of the Group Invoiced Purchase Prices
of such units. The Manufacturer agrees that the Group
Invoiced Purchase Prices shall be so fixed that they will
not in the aggregate cxceed the Final Invoiced Purchase
Price.

The term ‘¢Closing Date’’ with respect to any Group of
the Equipment shall mean such date not prior to August 15,
1971, and not later than December 31, 1971, and not more
than 15 business days following presentation to the Com-
pany of the Certificates of Acceptance and the invoice or
invoices for such Group, as shall be fixed by the Company
by written notice delivered to the Vendor at least 7 business
days prior to the Closing Date designated therein. The term
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“Dusiness days’’ as used herein means calendar days, ex-
cluding Saturdays, Sundays, holidays and days on which
bauking institulions are authorized by law to close.

Interest under this Agreemeni shall he determined on
the hasis of a 360-day year of twelve 30-day months.

The Company will pay, to the extent legally enforeeable,
interest al ¥% per annum upon all amounts remaining
unpaid after the same shall have become due and payable
pursuant to the terms hereof, anylhing herein to the con-
trary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the United States of
America as at the time of payment shall be legal tender
for the payment of public and private debts. Payments to
Mannfacturers shall be made in Federal Funds. In the
event of an assignment by a Manufacturer of its right to
reecive any payvment hercunder as hereinafter contem-
plated, such paymeni to its assignee shall be made in New
York Clearing House funds. In any case where the date of
a payment provided for in this Agreement shall be, in the
City of New York, a Saturday, Sunday, a holiday or a day
on which banking institutions are authorized by law to close,
then such payment need wot be made on such daie but may
be made vn the next suceceding business day and such exten-
sion of time shall, in any case, be included in compuiing
interest, if any, in connection with such payment.

Excepl as provided in Article 7 hercof, the Company
shall not have the privilege of prepaying any instalment of
its indebtedness hereunder, prior to the date it beecomes due.

ArticLe 4. Tares. All payments to be made by the
torapany herennder will be free of expense to the Vendor
for colleetion or other charges and will be free of expense
to the Vendor in respect of the amount of any local, state
or federal taxes (other than income, gross receipis [exeept
grosy income or gross receipts {axes in the nature of sales
taxes] excess profits and similar taxes) or license fees, fines
or penalties hercafter levied or imposed upon, or measured
by, thix Agreement or any sale, use, payment, shipment,
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delivery or transfer of title under the terms hercof, all of
which expenses, taxes and licensc fees, fines and penalties
the Company assumes and agrees to pay on demand in
addition to the Purchase Price. The Company will
also pay promptly all taxes and assessments which
may be imposed upon the Equipment, or for the use
or operation thereof by the Company, or upon the carnings
arising therefrom, or upon the Vendor solely by reason of
its ownership thereof, and will keep at all times all and
every part of the Equipment free and clear of all taxes and
assessments which might in any way affect the title of the
Vendor or result in a lien (other than a Permitted Lien, as
defined in Article 12 hereof) upon any unit of the Equip-
ment ; provided, however, that the Company shall be under
no obligation to pay any taxes, assessments, license fees,
charges, fines or penalties of any kind so long as it is con-
testing in good faith and by appropriate legal proceedings
such taxes, assessments, licenses, charges, fines or penalties
and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the property or rights of the
Vendor in or to the Equipment or otherwise hereunder.
If any such expenses, assessments, license fees, charges,
fines or penalties shall have been charged or levied against
the Vendor directly and paid by the Vendor, the Company
shall reimburse the Vendor on presentation of an invoice
or invoices therefor and any amounts so paid by the Vendor
shall be secured by and under this Agreement; provided,
however, that the Company shall not be obligated to reim-
burse the Vendor for any expenses, taxes, assessments,
license fees, charges, fines or penalties so paid unless the
Vendor shall have been legally liable in respect thereof, or
unless the Company shall have approved the payment
thereof.

ArricLe 5. Title to the Equipment. The Vendor shall,
and hereby does, retain the full legal title to and property
in the Equipment until the Company shall have made all of
the payments hereunder, and shall have kept and per-
formed all its agreements herein contained, notwithstand-
ing the delivery of the Equipment to and the possession
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and usc thereof hy the Company as herein provided. Any
and all additions to the Equipment and any and all
replacements of parts thereof and additions thereto (except
such a8 are not required pursuant to the applicable laws
or rules referred to in Article 9 hereof and as may be
removed without in any way affecling or impairing either
the originally intended function or the use of any such
unit{ of the Kquipment) shall constitute aceessions to the
Equipment and shall be subject to all the terms and condi-
{ions of this Agreement and included in the term *‘Equip-
ment”’ as used in this Agreement.

When, and only when, the Vendor shall have been paid
the full amount of the Conditional Sale Indebiedness,
together with interest thereon, and all other payments as
herein provided, and all the Company’s obligations herein
contained shall have been performed by the Company, ab-
solute right to the possession of, title to, and property in,
the Equipment shall pass to and vest in the Company with-
out further transfer or aection on the part of the Vendor,
except that the Vendor, if requested by the Company, will
exeeute a bill or hills of sale of the Equipment trausfer-
ring {he Vendor’s title thereto and property therein 1o the
Company or upon its order, free of all liens and encumn-
brances created or retained hereby, and deliver snch bill
or bills of sale to the Company at its address specified in
Article 23 hereof, and will execute in the same manner
and deliver at the same place, for filing, recording or de-
positing in all necessary public offices, such instrument or
instruments in writing as may he necessary or appropriate
in order then to make clear upon the public records the
title of the Company to the Equipment and will pay to
the Company any money paid to the Vendor pursuant to
Article 7 hereof and not theretofore applied as therein
provided. The Cowmpany hereby waives and releases any
and all rights, existing or that may be acquired, in or {o
the payment of any penalty, forfeit or damages for failnre
to exceeute and deliver sueh bill or bills of sale or to file
any certificuie of payment in compliance with any law or
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statute requiring the filing of the same except for failure
to execute and deliver such bill or bills of sale or instrument
or instruments or to file such certificate within a reasonable
time after written demand by the Company.

ArricLe 6. Marking of Equipment. The Company will
cause each unit of the Equipment to be kept numbered
with the indentifying number as set out in Schedule A
hereto and will keep and maintain, plainly, distinetly,
permanently and conspicuously marked on each side of
such unit in letters not less than one inch in height,
the name of the Vendor followed by the word ‘Owner’
or other appropriate words designated by the Vendor,
with appropriate changes thereof and additions thereto
as from time to time may be required by law in order to
protect the title of the Vendor to the Equipment and its
rights under this Agreement. The Company will not place
any such unit in operation, or exercise any control or
dominion over any part thercof, until such names and
word or words shall have been so marked on both sides
thereof and will replace promptly any such names and
word or words which may be removed, defaced or de-
stroyed. The Company will not change the numbers of any
such units except with the consent of the Vendor and in
accordance with a statement of new numbers to be substi-
tuted therefor, which consent and statement previously
shall have been filed with the Vendor by the Company and
filed, recorded or deposited by the Company in all public
offices where this Agreement shall have been filed, recorded
or deposited.

Except as above provided, the Company will not allow
the name of any person, association or corporation to be
placed on any unit of Equipment as a designation that might
be interpreted as a claim of ownership; provided, however,
that the Company may cause any unit of the Equipment to be
lettered with the name, initials or insignia of the Company,
or of a company controlling, or controlled by, or under
common control with the Company (hereinafter called an
Affiliate), or of a company operating such units under lease
from the Company or may cause the Hquipment to be
lettered in some other appropriate manner for convenience
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of identifieation of the interest of the Company or such
Aftiliate or lessee therein.

Antice 7. Replacement of Equipment, In the event
thal any unil of Kquipment shall be worn oul, lost, con-
deinned, stolen, destroyed, irreparably damaged, scized by
government or otherwise rendered permanently unfit for
use frow any cauxe whatcoever (such occurrences heiug here-
inafter called Casualty Oceurrences) prior Lo the payment
of the fail amount of the Couditional Sale Indebtedness,
together with inferest thereon, and all other paymenix
required hereby, the Company shall promptly (after it has
knowledge of such (Casually Occeurrence) and fully inforn
the Vendor in regard thereto. When the total Casually
Value (as burcinafter defined) of units that have suffered a
Casvally Occurrence shall exceed $100,000 (exelusive of
units having suffered a Casualiy Occurrence with respect to
which a payment shall have been made to the Vendor pur-
suani {o thix Article 7) and the Company shall have re-
ceived knowledge thereof, the Company shall promptly pay
to th¢ Vendor a sum cgual to the Casualty Value of such
units, as of the date of such payment, and shall file with
the Vendor a certificate of the President, any Vice Presi-
dent or the Treasurer of the Company seiting forth the
Casnalty Value of sueh unit of Equipmemt suffering
a Casualty Oceurrence, and the Vendor shall not there-
after have any interest in such unit or in any material
salvageable from such unit. For all purposes of this
Article 7 the Casually Value of any unit suffering a
Casualty Occurrence (other than a replacement unit) shall
be that proportion of the unpaid balance of the Counditional
Sale Indebtedness, as the final Purchase Price of such unit
bears to the Final Invoiced Purchase Price of the Kquip-
metil. The Casualty Value of each replacement unit suffer-
ing a Casually Occurrence shall be that proportion of the
cost of such unit (provided through the application of
monceys paid to the Vendor pursuant o the first paragraph
of this Article 7) which the number of instalment payment
dates remaining as of the date payment is made with respect
to such Casualty Oceurrence, hears to the number of instal-
ment payment dates so remaining as of the datc of the
acquisition of such replacement unit.
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Any money paid to the Vendor pursuant to the preced-
ing paragraph of this Article 7 shall, so long as none of the
events of default specified in Article 17 hereof shall have
occurred and be continuing, be applied, in whole or in part,
as the Company may direct in a written instrument filed
with the Vendor, to prepay instalments of the Conditional
Sale Indebtedness, or, toward the cost to the Vendor (which
cost shall be the cost or fair value, as the case may be, set
forth in the officer’s certificate hereinbelow provided for in
the next succeeding subparagraph (1)) of a comparable unit
or units of standard-gauge railroad equipment (other than
work or passenger equipment) first put into service no ear-
lier than May 1, 1971, to replace such unit suffering a
Casualty Occurrence; provided, however, that, if at any
time after the last Closing Date, the total amount of
such moneys on deposit with the Vendor shall exceed the
total amount of the remaining unpaid instalments of the
Conditional Sale Indebtedness, the Vendor shall, on re-
quest of the Company, pay the amount of such excess to
the Company. In case any money is applied to prepay
instalments, it shall be so applied, on the instalment date
next following receipt by the Vendor of such written direc-
tion, to reduce instalments falling due in the inverse order
of their maturities, after payment by the Company of all
interest then acerued on each instalment or portion thereof
8o prepaid, but without premium,

The Company will cause any replacement unit or units to
be marked as provided in Article 6 hereof. Any and all
such replacements of Equipment shall constitute accessions
to the Equipment and shall be subject to all the terms and
conditions of this Agreement as though part of the origi-
nal Equipment delivered hereunder and shall be included
in the term ‘‘Equipment’’ as used in this Agreement. Title
to all such replacements shall be vested in the Vendor free
and clear of all prior claims, liens, security interests and
other encumbrances, except Permitted Liens as defined in
Article 12 hereof, and shall be taken initially and shall re-
main in the name of the Vendor subject to the provisions
hereof, and the Company shall cxecute, acknowledge, de-
liver, file, record or deposit all such documents (including
the filing with the Interstate Commerce Commission in
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aceordanee with Section 20¢ of the Inferstale Commerce
Act of an appropriate supplemental agreement deseribing
sueh replacements) and do any and all such acts ax may he
neeessary o cause such replacements to conwe under and be
subject to thiz Agrecment, and to protect the title of the
Vendor to such replacewent units. All such replacement
units ~hall be warranteed in like manner as is customary
for units of like type and age. Whenever the Clomapany shall
file with the Vendor a written direction {o apply amounts
toward 1he cost of any replacernent uuit or units, the Com-
pany shali lile therewith in such number of counterparts as
may reasonably be requested:

(1) a certificate of a Vice President or the Chief
Mechanical and Engineering Officer of the Company
certifying that such replacemeni unit is standard-
gauge railroad equipmeni (other thran work or passen-
ger equipment) first put into serviee no earlier than
May 1, 1971, and is warranteed by the manufacturer
of such unit in like manner as is eustowary for equip-
ment of like type and age, and has been marked as
required by the provisions of this Article 7, and certi-
fying, in the event snch replacement unit is new equip-
ment, the eost of sueh replicement unit and, in the
event such replacement unif shall be equipment ihere-
tofore used iu railroad service, the fair value thereof;

(2) an opinion of counsel for the Company that title
to such replacement unit ix vested in the Vendor f{ree
and clear of all prior elaims, liens, zecurity interests
and other encumbrances excepl Permitied Liens as
defined in Artiele 12 thereof, thal such unit has eotnc
under and beeome subjeel fo this Agreciuent and that.
the Company has duly filed with the Intersiate Com-
merce (fommission, as provided by the thied paragraph
of this Article 7, the supplemental agreemoent required
hereby and duly tuken all other action required herchy;
and

(3) a bill of sale to the Vendor from the owner of
such replacement units in form and substance satisfae-
tory 1o the Vendor, logeiher with the warranty referred
to in clause (1) above,
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So long as none of the events of default specified in
Article 17 hereof shall have happened and be continuing,
any money paid to the Vendor pursuant to this Article 7
shall, if the Company shall in writing so direct, be invested,
and reinvested pending its application as hereinabove pro-
vided, in such bonds, notes, or other direct obligations of
the United States of America, or obligations for which the
full faith and credit of the United States is pledged to pro-
vide for the payment of interest and principal or open
market commerecial paper rated ¢ prime’’ or its equivalent by
Standard & Poor’s Corporation or Moody’s Investors Serv-
ice, Inc., or successor to either of them or in certificates of
deposit of commercial banks in the United States of America
having capital and surplus aggregating at least $50,000,000,
in each case maturing in not more than one year from the
date of such investment (hercinafter called Authorized In-
vestments), as may be specified in such written dircction.
Any such obligation shall from {ime to time be sold and the
proceeds thereof reinvested in such Authorized Investments
as the Company may in writing direct. Any interest re-
ccived by the Vendor on any Authorized Investments shall
be held by the Vendor and applied as herein provided. Upon
any sale or payment at maturity of any Authorized In-
vestments, the proceeds thereof, plus any interest received
by the Vendor thereon, up to the cost (including acerued
interest) thereof shall be held by the Vendor for application
pursuant to this Article 7. If such proceeds (plus such in-
terest) shall be less than such cost, the Company will
promptly pay to the Vendor an amount equal to such de-
ficiency, and unless, an cvent of default specified in Article
17 hereof shall have occurred and be continuing, if the
amounts reccived thercon, including interest received upon
or prior to such disposition, shall exceed such cost, the
cxcess shall be paid to the Company upon its written re-
quest. The Company will pay all expenses incurred by the
Vendor in connection with the purchase and sale of Author-
ized Investments.

If one of the Events of Default specified in Article 17
hereof shall have happened and be continuing, then so
long as such Event of Default shall continue all money then
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held by the Vendor pursuant {o this Article 7 (including
for this purposc Authorized Investments) shall be applied
by the Vendor as if such money were money reeecived
upou the sale of Eyuipment pursuant to Article 18 hereof.

ArticLe 8. Maintenance and Repuir. The Company will
at all times mainfain the Mguipment in good order and
good running repair at its own expense.

Arricie 9. Complience with Laws and Rules. During
the term of {this Agreement {he Company will comply in
all respeets with all laws of the jurisdietions in which
operations of the Company mvolving the Kquipment may
extend, with the interchange rules of the Association of
Ameriean Ruilroads and with all lawtul rulex of the Depurt-
ment of Transportation, the Interstale Comineree Commnis-
sion and any other legislative, exeentive, administrative
or judicial body exereixing avy power or jurisdiclion over
the Equipment, to the extent that such laws and rules affect
the title, operation or use of the Eaquipment; and in the
event that sueh Iaws or rules require the alteration of the
Equipnent, the Company will conform therewith, at its ex-
pense, and will maintain the same in proper eondition for
operation under suel laws and rules; provided, hunwever,
that the Company may, in good fuith, contest the validitly
or applicaiion of any such law or rule in any rcasonable
mauner which does not, in the opinion of the Vendor,
auversely affect the property or rights of the Vendor
hercunder.

Avnricre 10. Reports and Inspections. On or before
April 30 in caclt year, commencing with the year 1972, the
Company shall furnish to the Vendor an accurate state-
meunt signed by an officer of the Company as of the preceding
Deecember 31, (a) showing the amount, deseriptiou and
numbers of the Fiquipment then rovered hereby, the amount,
deseription and nmnbers of all uuits of the Kyunipment that
may bave safferad a Casualty Oceurrence during the pre-
coding enlendar year (or since the dale of this Agreement in
the case of the first such statement), and such other infor-
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mation regarding the condition and state of repair of the
Equipment as the Vendor may reasonably request and (b)
stating that, in the case of all Equipment repaired or re-
painted during the period covered by such statement, the
numbers and markings required by Article 6 hereof have
been preserved or replaced. The Vendor shall have the
right, by its agents, to inspect the Equipment and the Com-
pany’s rceords with respeet thereto at such times as it may
reasonably request, but no failure by the Vendor or its
agents to make any such inspection shall be deemed a
waiver of any of the Vendor’s rights under this Agreement.

ArTicLE 11. Possession and Use. The Company, so
long as an Event of Decfault (as hercinafter defined)
shall not have oceurred and be continuing under this Agree-
ment, shall be entitled to possession and use of the Equip-
ment upon the lines of railroad owned or operated by it
either alone or jointly with others and whether under lease
or otherwise, and upon the lines of railroad owned or oper-
ated by any railroad company controlled by, or under com-
mon control with the Company, or over which it has track-
age rights or upon connecting and other railroads in the
usual interchange of traffic, from and after delivery of the
Equipment by the Manufacturers to the Company, but only
upon and subjcet to all the terms and conditions of this
Agrcement. The Company shall not, without the prior writ-
ten consent of the Vendor, assign or transfer its rights in
the Equipment hereunder or transfer or sublet the Equip-
ment or any unit thereof except to an affiliate (and then only
subjeet to this Agreecment and without releasing the Com-
pany from its obligations hereunder).

ArrvicLE 12. Prohibition Against Liens. The Company
will pay or satisfy and discharge any and all sums claimed
by any party from, through or under the Company or its
successors or assigns which, if unpaid, might become a
lien, charge or security interest upon the Equipment, or any
unit thercof, equal or supcrior to the title of the Vendor
thereto, but shall not be required to pay or discharge any
such claim so long as the validity thereof shall be contested
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in good faith and by appropriate legal proceedings in any
reasonable manuer and the non-payment thereof does not,
in the opinion of the Vendor, adverscly affeet the properly
or rights of the Vendor hercunder. Any amounts paid by
the Vendor in discharge of liens, echarges or seeurity inter-
est= upon the Equipment shall be secured by and under this
Agreement.

This covenant will not he deemed breached by reason of
liens for taxes, assessments or governmental charges or
levies, in cach ease not due and delinquent or undeter-
mined or inchoale materialmen’s, mechanies’, workmen’s,
repairmen’s or other like liens arising in the ordinary
course of business and, in ecach ease, not delinquent (such
liens being herein called Permitfed Liens).

ArticLE 13. Company’s Indemnities; Manufacturers’
Warranties. The Company agrees to indemnify and save
harmless the Vendor and each Manufacturer from and
against all losses, damages, injuries, liabilities, ¢laims and
demands whatsoever, regardless of the cause therveof, and
expenses in conneetion therewith, including counsel fees,
arising oul of retention by the Vendor of title to the Equip-
ment, or out of the use and operation thereof by the Com-
pany during the period when title thereto remains in the
Vendor or the transfer of title to the Fquipment by the
Veudor parsuant to any of the provisions of this Agrce-
ment. This covenant of indemmnity shall continue in full
force and eifect noiwithstanding the full payment of the
Conditional Sale Indebtednesy, together with inferest there-
on, and ull other paymenis as herein provided, and the
tran=for of title {o the Equipmeut, as provided in Artiele 5
hercof, or the terination of this Agreement in any manner
whatsoever.

Afier sceeptance by the Company of any unit or units of
Equipment ax provided for under Article 2 hercof, the Com-
pany will hear the risk of, and shall not he released from its
obligations hercunder in the event of, any damage to or the
dextiruetion or loss of such unit or units.
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Bach Manufacturer warrants that each unit of Equipment
to be sold and delivered by it pursuant to this Agreement
will be built in accordance with the requirements, Specifi-
cations, and standards referred to in Article 1 hereof, and,
except in cases of articles and materials specified by the
Company and not manufactured by such Manufacturer, war-
rants cach such unit to be free from all defects in material
and workmanship under normal use and service, the liability
of the Manufacturer hereunder being limited, as the Com-
pany may elect, to those remedies set forth in respect of
each Manufacturer on Schedule B hereto; provided, how-
ever, that the Manufacturer be notified of the fault or defect
when it is first discovered and given reasonable opportunity
to verify any claimed defect in workmanship or material.

The foregoing warranty of each Manufacturer shall begin,
with respect to each unit of Equipment, at the time of
delivery of such unit to the Company and shall continue
as provided in respect of each Manufacturer on Schedule
B hereto. This warranty is expressly in lieu of all other
warranties of each Manufacturer expressed or implied and
each Manufacturer neither assumes nor authorizes any
person to assume for it any other warranty liability in
connection with the construction and delivery of the Equip-
ment, including the service performance of materials and
specialties designated by the Company over which the
Manufacturer has no conirol, except for the patent indemni-
fication contained in Article 14 of this Agreement. No Man-
ufacturer shall have any liability for lost profits or indireet,
incidental, consequential or commercial losses. Each Manu-
facturer makes no warranty of merchantability or fitness
for a particular purpose.

Each Manufacturer agrees that, with respect to its pur-
chase of any articles or materials specified by the Com-
pany, it will endeavor to sccure from the manufacturer of
such articles or materials a warranty to the Company
substantially in the form of the warranty from the Manu-
facturer to the Company contained in this Article. If the
Manufacturer is unable to secure such a warranty, it shall
promptly so inform the Company, and the Company shall
thereafter cither specify another article or material, in lieu
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of ihe artiele or material originally specificd, or aceept the
original article or material with such warranty as may be
sceured.

Kach Manufacturer agrees with the Company that the
acceptance of any unii Ly the Company under Article 2
hercof shall not be deemed a waiver by the Company of
any of its rights under this paragraph. This warranty shall
coulinue in full force and effcet for the period stated not-
withstanding the full payment of the Conditional Sale In-
debtedness, together with interest thereon, and all other
payments as herein provided, and the transfer of title {o
the Hquipment, ax provided in Ariicle 5 hereof, or the
termination of this Agrecement in any manner whatsocver.

AnticLe 14, Patent Indemnities. Except in eases of
designs, systems, proeesses or formulae utilized by a Manu-
facturer in or about the construction of units of Equipment
as a resull of speeification by 1he Company, and articles and
materials #peeified by the (lompany auwd not manufactured
by the Manufacturer, the Manufacturer agreces to indem-
nify, protret and hold the Company harmless from and
against any aud all liability, claims, demands, cosis,
charges and expenses, ineluding royalty payments and
coungel fees, in any manner imposed upon or aceruing
against {the Company, or the user of any of the Fquipment,
beecause of the use in or about construetion of the Equip-
ment or any unit thereof, of any design, system, process, or
formula, article or material infringing or claimed to in-
fringe on any patent or other right. The Company likewise
will indemmnify, proteet and hold the Vendor and the Manu-
facturer harmless from and against any and =all liabilily,
claims, demands, costs, charges and expenses, including
royally payments and counsel fees, in any manner imposed
npon or accruing against the Vendor and/or the Manu-
facturer because of the use in or about ihe construetion
of any unit of Kquipment, of any such design, system,
process, or formula specified by the Company and not de-
veloped or purported to be developed by the Mannfae-
tarer or article or material specified by the Company and
not manufactured by the Manufacturer, which infringes,
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or is claimed to infringe, on any patent or other right other
than patents or other rights controlled by the Manufacturer.

Each Manufacturer agrees to and hereby does, to the
extent legally possible without impairing any claim, right
or cause of action hereinafter referred to, transfer, assign,
set over and deliver to the Company every claim, right and
cause of action which such Manufacturer has or hereafter
shall have against the originator of any designs or against
the seller or sellers of any designs specified by the Com-
pany, or articles or materials specified by the Company and
purchased or otherwise acquired by the Manufacturer for
use in or about the construction of the Equipment, or any
unit thereof and arising out of such use, on the ground that
any such design, article or material or operation thereof
infringes or is claimed to infringe on any patent or other
right, and further agrees to execute and deliver to the
Company all and every such further assurance as may be
reasonably requested by the Company, more fully to effec-
tuate the assignment, transfer and delivery of every such
claim, right and cause of action. The Manufacturer will
give notice to the Company of any claim known to the
Manufacturer from which liability may be charged against
the Company hereunder, and the Company will give notice
to the Manufacturer of any claim known to the Company
from which liability may be charged against the Manu-
facturer hereunder.

Each Manufacturer agrees that, with respect to the pur-
chase of any articles or materials specified by the Com-
pany and not manufactured by the Manufacturer, it will
endeavor to secure an undertaking by the manufacturer
of such articles or materials to indemnify the Company
and/or the Manufacturer with respect to such articles or
materials, substantially in the form as that of the Manu-
facturer to the Company contained in this Article. In the
event that the Manufacturer is unable to secure such an
undertaking of indemnification, it shall promptly so inform
the Company, and the Company shall thereafter either
specify another article or material in lieu of the article or
material originally specified, or accept the original article
or material subject to such indemnification as may be
secured.
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The foregoing covenants of indemnity shall continue in
full foree and cffect, notwithstanding the full payment of
the Conditional Sale Indebtedness, together with interest
thereon, and all other payments as herein provided, and the
trausfer of title to the Equipment, as provided in Article 5
hereof, or the termination of this Agreement in any manner
whatsoever.

Artice 15. Assignments, The Company, to the extent
that it may effectively do so under applicable provisions
of law, covenants not {o sell, assign, transfer or otherwise
dispose of all or any of its rights under this Agreement
or, except as provided in Article 11 hereof, transfer the
right fo possession of any unit of the Equipment without
first obtaining the written consent of the Vendor. An assign-
ment or iransfer to a railroad company or other purchaser
(including a successor corporation by consolidation or
merger) which shall acquire 4ll or substantially all the rail-
way rolling stock of the Company, aud which, hy execution
of an appropriaie instrument satisfactory to the Vendor,
shall assume and agree to perform each and all of the
obligations and covenants of the Company hercunder, shall
not be deemed a breach of this covenant.

All or any of the rights, benefits and advantages of the
Vendor under this Agrecment, including the right {o re-
ceive the payments herein provided to be made by the Com-
pany, may be assigned by the Vendor and reassigned by
an assignee at any time or from time to time. No such
assignnient shall subjeel any assignee fo, or relieve any
Manufacturer from, any of its obligations to eause to be
consirneted and to deliver the Equipmenti in aceordance
herewith or to respond to any of its warranties and indem-
nities contained in Articles 13 and 14 hereof, or relieve the
Clompany of its obligations to any Manufacturer under
Articles 1, 2, 4, 13, 14 and 15 hereof and subparagraphs
(a) and (b) of the third paragraph of Article 3 hercof,
or any other obligation which, according to its terms and
contexi, is intended to survive an assignment.

Upon any sach assignment either the assignor or the
assignee shall give written notice to the Company, together
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with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assignment, acquire all of
the assignor’s right, title and interest in and to the Equip-
ment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in
such assignment. From and after the receipt by the Com-
pany of the notification of any such assignment, all pay-
ments thereafter to be made by the Company hereunder
shall, to the extent so assigned, be made to the assignee at
the address of the assignee specified in the aforesaid notice.

The Company recognizes that it is the custom of railroad
cquipment manufacturers or sellers to assign agreements
of this character and understands that the assignment of
this Agreement, or of some or all of the rights of the Ven-
dor hereunder, is contemplated. The Company expressly
represents, for the purpose of assurance to any person,
firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of the Vendor
hereunder, and for the purpose of inducing such acqui-
sition, that in the event of such assignment by the Vendor,
as hereinbefore provided, the rights of such assignee to
the unpaid balance of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
hercin provided, or such part thereof as may be assigned,
as well as any other rights hereunder which may be so
assigned, shall not be subject to any dcfense, set-off,
counterclaim or recoupment whatsoever arising out of any
breach of any obligation of any Manufacturer in respect
of the Equipment to be constructed and sold by it here-
under, or the manufacture, construction, delivery, or war-
ranty thercof, or in respect of any indemnity herein
contained, nor subject to any defense, set-off, counterclaim
or recoupment whatsoever arising by reason of any other
indcbtedness or liability at any time owing to the Company
by any Manufacturer. Any and all such obligations, how-
socver arising, shall be and remain enforceable by the
Company against and only against the Manufacturer.

In the event of any such assignment, or successive assign-
ments by the Vendor, of title to the Equipment and of
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the Vendor’s rights hereunder in respeet thereof, the Com-
pany will, whenever requested by such assignee, change the
names aud word or words to be marked on each side of
each unit of the Equipment #o as to indieate the title of
such assiguee to the Equipment, with such names and word
or words as shall be specified by such assignee, subjeci to
the requiremenis of the laws of the jurisdietions in which
the Equipment shall be operated by the Company relating
to such names and word or words for use on equipment
covered by conditional sale agreemenis with respect to
railroad equipment. The cost of marking such names and
word or words with respeet to the first assignee of this
Agreement (or to a suceessor agent in ease, and {o the
extent that, the first assignee is an agent) of nof less than
all of the Equipment shall be borne by the Company. The
cost of marking such names und word or words in conneetion
with any subsequent assignment (other than to a successor
agent if the first assignee is an agent) or of an initial assign-
ment of less than all of the Eyuipment shall be borne by the
assignce.

In the event of any such assignment prior to the com-
pletion of delivery of the Equipment, the Company will, in
connection with cach setilement for a Group of Eguipment
subsequent {o #ueh transfer or assignment, deliver to the
assignee, at the tine of delivery by the Company of notice
fixing the Closing Date with respeet {0 such Group, all
documents required by the terms of such assignment to be
delivered to the assignee in conneclion with suech setile-
menl, in such uumber of counterparts as may rcasonably
bhe reyuesied, except for auy opinion of counsel for the
assignee.

If this Agreement shall have been assigned by a Manu-
faclurer and the assignee shall nut make payment o such
Manufacturer on the Closing Date with respeel to a Group
of Equipment of an amount equal to that portion of the
aggregate Purchase Price of such Group payable by the
Company pursnant to subparagraph (¢) of the third para-
graph of Article 3 hereof, the Manufacturer will promptly
notify the Company and if such amount shall not have been
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previously paid to the Manufacturer, the Company will, not
later than 90 days after such Closing Date, pay or cause to
be paid to the Manufacturer such amount, together with
interest thereon from such Closing Date, to the date of
payment by the Company at the prime rate of interest
charged by The Chase Manhattan Bank, (N.A.) in effect on
the date when such payment was due, and in such event the
Asgsignee shall reassign to such Manufacturer, without re-
course to the assignee, all of the right, title and interest of
the Assignee in and to the units of Equipment with respect
to which payment had not been made by the Assignee. In
the event that the Company shall pay, or cause to be paid,
such amount to a Manufacturer, the Company shall be re-
lieved of its indebtedness in respect to the Purchase Price
of the Equipment pursuant to subparagraph (e¢) of the
third paragraph of Article 3 hereof to the extent of the
amount so paid.

ArricLe 16. Application of Default and Remedy Pro-
visions. It is contemplated that coincident with, or shortly
after, the execution and delivery of this Agreement, each
Manufacturer will assign to a single assignee or to a single
agent for several assignees: (a) all of its right, title and in-
terest in and to the Equipment and each unit thereof, to be
constructed and sold under this Agreement, when and
as severally delivered and accepted, and upon payment to
each Manufacturer of the amount required to be paid by any
such assignee or agent, (b) all the right, title and interest
of such Manufacturer in and to this Agreement in respeect to
the Equipment to be constructed and sold under this Agree-
ment (cxcept the rights to construet and to deliver, the
rights to receive the payments specified in subparagraphs
(a) and (b) of the third paragraph of Article 3 and in the
final paragraph of Article 15 of this Agreement and without
relieving the Company of its obligations to the Manufaec-
turers under Article 14 hereof), and the right to reimburse-
ment for taxes as provided for in Article 4 hereof, and in
and to any and all amounts which may be or become due or
owing by the Company to the Manufacturer under this
Agreement on account of the Company’s indebtedness in
respect of the aggregate Purchase Price of the Equipment
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and interest thercon, and in and to any other sums becoming
due from the Company under this Agreement other {han
those hercinabove excluded; and (c) all of each Manufac-
turer’s rights (except as aforcesaid), powers, privileges and
remedies under this Agreement. It is the intent of the par-
ties to this Agreement that if, following any such assign-
ntent by a Manufacturer to an assignee or a single agent for
several assignees, an Event of Default shall have ocenrred
and he continuing as herecinafter provided in Article 17 of
this Agreement in respeet of any obligation of the Company
to the Manufacturer so assigned, such assignee or agent
shall be entitled to enforee all of the assigned rights, powers,
privileges and remedies of such Manufaclurer under this
Agrecment.

ArtIicLE 17. Defaults. In the cvent that any one or more
of the following Iivents of Default shall oecur and be con-
tinuing, to wit:

(a) The Company shall fail to pay in full any por-
tion of the Clonditional Sale Indebledness or any other
sum payable by the Company under this Agreement
within five days after payment thereof shall he due
hereunder; or

(b) The Company shall, for more than 30 days afier
the Vendor shall have demanded in writing perform-
ance thereof, fail or refuse to comply with any cove-
nant, agrecment, terny or provision of this Agreement
or of any agrcemeut entered into coneurrently herewith
relating to the financing of the Equipment, on its part
1o be kept and performed or to make provision satis-
factory to the Vendor for such compliance; or

(¢) A petition for reorganization under Scetion 77
of the Bankruptey Act, as now constituted or as said
Section 77 may be hercafter amended, shall be filed by
or againsi the Company and, unless such petition shall
have heen dismisred, nullified, stayed or otherwise ren-
dered ineffeetive (but then only so long ax such stay
shall continue in foree or such ineffeetiveness shall
coniinue), all the obligations of the Company under this
Agreement shall not have been duly assumed in writing,
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pursuant to a court order or decree, by a trustee or
trustees appointed in such proceedings in such manner
that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall
be earlier; or

(d) Any proceedings shall be commenced by or
against the Company for any relief which includes, or
might result in, any modification of the obligations of
the Company hereunder, under any bankruptey or in-
solvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations, ar-
rangements, compositions or extensions (other than
a law which does not permit any readjustment of the
indebtedness payable hereunder) unless such proceed-
ings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but only so long as
such stay shall eontinue in force or such ineffectiveness
shall continue) and all the obligations of the Company
under this Agreement shall not have been duly assumed
in writing pursuant to a court order or decree by a
trustee or trustees or receiver or receivers appointed
for the ‘Company or for its property in conncetion with
any such proceedings, or otherwise given the same
status as obligations assumed by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such pro-
ceedings shall have been commenced, whichever shall
be earlier; or

(@) The Company shall make or suffer any unauth-
orized assignment or transfer of this Agreement or
any interest herein or any unauthorized transfer of
the right to possession of any unit of the Equipment;

then at any time after the ocecurrence of such an Event of
Default the Vendor may, upon written notice to the Com-
pany and upon compliance with any legal requirements
then in force and applicable to such action by the Vendor,
declare the entire indebtedness in respect of the unpaid
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balance of the Purchase Price of the Equipment (including
without limitation thereto the unpaid balance of the Condi-
tional Sale [udebtedness, together with the interest thereon
then acerued and unpaid) and all other amounts payable by
the Company under this Agrecement and not theretofore paid,
immediately due and payable, without further demand, and
thereafter the aggregale of the unpaid balance of the Pur-
chase Price of the Fquipment (including such balance of the
Conditional Sale Indebtedness, together with the interest
thereon) and all such other amounts not theretofore paid
shall bear interest from the date of such declaration at a
rate of 8% per annum, to the extent legally cnforecable,
and the Vendor shall thereupon be entitled to recover judg-
ment for the entire unpaid balance of the indebledness, pay-
able as aforesaid, in respeet of the aggregate Purchase
Price of the Equipment, and to colleet such judgment out of
any property of the Company wherever situated.

The Vendor may at its dizerction waive any such Event
of Defaull and its conserquences and reseind and annul any
such declaration hy notice to the Company in writing to
that effect, and thercupon the respective rights of the
parties shall be as they would have been if no such Event of
Default had existed and no such declaration had heen made.
Notwiths~tanding the provisions of 1his paragraph, it is ex-
pressly understood and agreed by the Company that time
is of the esrence of this Agreement and that no sueh waiver,
rescission or annulment shall extend to or affeet any other
or subsequent default or impair any rights or remedies
consequent thereon.

ArticLe 18, Remedies. If an Event of Defaunlt shall have
occurrcd and he continuing as hereinabove provided, then
at any time after the eniire indebtedness in respect of the
aggregate Purchaxe Price of the Equipment shall have been
declared immediately due and payable as hercinhefore pro-
vided and during the eontinuance of such Event of Default,
the Vendor may, upon such further notiee, if any, as may be
required for complianee with any mandatory requirement of
law applicable to the action to be taken by the Vendor, tuke
or cause Lo be taken by its agent or agents immediate pos-
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session of the Equipment, or any unit thereof, without
liability to return to the Company any sums theretofore
paid and free from all claims whatsoever, except as herein-
after in this Article 18 expressly provided, and may remove
the same from possession and use of the Company or any
other person and for such purpose may enter upon the
premises of the Company or other premises where the
Equipment may be located and may use and employ, in con-
neection with such removal, any supplies, services and aids
and any available trackage and other facilities or means of
the Company, with or without process of law.

In case the Vendor shall rightfully demand possession
of the Equipment pursuant to of this Agreement and shall
reasonably designate a point or points for the delivery of
the HEquipment to the Vendor, the Company shall, at its
own expense, forthwith and in the usual manner, cause the
Equipment to be moved, to such point or points as shall be
designated by the Vendor and shall there cause the Equip-
ment to be delivered to the Vendor; and, at the option of the
Vendor, the Vendor may keep the Equipment on any of the
lines or premises of the Company until the Vendor shall
have leased, sold or otherwise disposed of the same, and for
such purpose the Company agrees to furnish without charge
for rent or storage, the necessary facilities at any point
or points selected by the Vendor reasonably convenient
to the Company. This Agreement to deliver the Equipment,
as hereinbefore provided, is of the essence of this Agree-
ment between the parties, and, upon application o any
court of equity baving jurisdiction in the premises, the
Vendor shall be entitled to a decree against the Company
requiring specific performance hereof. The Company here-
by expressly waives any and all claims against the Vendor
and its agent or agents for damages of whatever nature
in conncetion with any retaking of any unit of the Equip-
ment in any reasonable manner.

If an Event of Default shall have occurred and be con-
tinuing, as hereinbefore provided, then at any time there-
after during the continuance of such Event of Default and
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after the enlire indebtedness in respect of the aggregate
Purchase Priec of the Equipment shall have been declared
immediately due and payable, as hercinbefore provided, the
Vendor (after relaking possession of the Fquipment as
hercinbefore in this Artide 18 provided) may, subjeet to
any mandatory requirements of law them in force appli-
cable thercto, at its eleetion retain the Equipment as its
own and make such disposition thercof as the Vendor shall
deem f{it, and in such event all the Company’s righis in the
Equipment will thereupon terminale and all payments
made by the Company may be retained by the Vendor as
compensation for the use of {he Kquipment by the Com-
pauny; provided, howcver, that if the Company, within 30
days of receipt of notice of the Vendor’s election to retain
the Equipment for its own use, as hereinafter provided,
shall pay or cause to be paid to the Vendor the total unpaid
balance of such indebtedness (ineluding, without limitation
thereto, the unpaid balance of the Conditional Sale Indebt-
edness, togeiher with interest thereon acerued and unpaid),
and all other amounts payable by the Company under this
Agreement, then in such event absolute right to the pos-
gession of, title to and property in the Eyuipment shall
pass to and vest in the Company.

The Vendor with or without the retaking of possession
thercof may, at its eleetion and upon reasonable notice to
the Company and to any other person to whom notice of
time and place must be given by law, sell the Equipment, or
any unit thereof, free from any and all claims of the Com-
pany, or of any other pariy claiming from, throngh or under
the Company at law or in cquity, at publie or private sale
and with or without advertisement as the Vendor may de-
termine, and pending any such sale the Vendor with or with-
out retaking possession of the Equipment may, but shall
have no ohligation to, lease from time to time any or all
unils thereof to such persons or corporations on such terms
and for such perimds us it shall deem advisable, all subjeet 10
and in conpliance with any mandatory requirements of law
then in force and applicable to such sale; provided, how-
erer, that if prior 10 such sale and prior to the making of a
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contract for such sale, the Company should tender full pay-
ment of the total unpaid balance of the indebtedness in
respect of the Purchase Price of the Equipment, together
with interest thereon acerued and unpaid and all other pay-
ments due under this Agreement as well as expenses of the
Vendor undertaking possession of, uncovering, storing,
holding and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor’s reasonable attor-
ney’s fees, then in such event absolute right to possession of,
title to and property in the Equipment shall pass to and
vest in the Company. The proceeds of such sale, less the
attorneys’ fees and any other expenses incurred by the Ven-
dor in taking possession of, removing, storing and selling
the Equipment, shall be credited on the amount due to the
Vendor under the provisions of this Agreement. Written
notice of the Vendor’s election to retain the Equipment for
its own use may be given to the Company by registered mail
addressed to the Company as provided in Article 23 hereof,
at any time during a period of 30 days after the entire in-
debtedness in respect of the aggregate Purchase Price of
the Equipment shall have been declared immediately due
and payable as hereinbefore provided ; and if no such notice
shall have been given, the Vendor shall be deemed to have
elected to sell the Equipment in accordance with the provi-
sions of this Article 18.

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
under may be held or conducted at such place or places
and at such time or tfimes as the Vendor may specify, in
one lot and as an entirety, or in separate lots, and without
the nccessity of gathering at the place of sale the property
to be sold, and in general in such manner as the Vendor
may determine in compliance with any such requirements
of law, provided that the Company shall be given written
notice of such sale as provided in any such requirements,
but in any event not less than ten days prior thereto, by
registered mail addressed to the Company as provided in
Article 23 hereof. If such sale shall be a private sale per-
mitted by such requirements, it shall be subject to the right
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of the Company to purchase or provide a purchaser, within
10 days after notice of the proposed sale price, al the
same price olfercd by the intending purchaser or a hetter
price, To the extent not prohibited by any such require-
ments of law, the Vendor may bid for und beecome the pur-
chazer of the Equipment, or any unit thereof, xo offered
for sale withont acconntabilily to the Company (except to
the exfent of surplus woncy received as hereinafter pro-
vided 1o this Article 18), and in paymeni of the purchase
price thercfor the Vendor shall be entitled, to 1he extent
not prohibited as aforesaid, to have eredited on aecount
thereof all sums due to the Vendor from the Company
hereunder.

Each and every power and remedy hereby speeifienlly
given to the Vendor shall be in addition {0 every other
power and remedy hereby specifically given or mow or
hereafter existing at law or in equiiy, and each and every
power and remedy may be excreised from time {o time and
simaitancously and as often and in sucll order as may he
deemedd expediert by ithe Vendor. All such powers and
remedies shall be cumulative, aud the exercise of one shall
not be decimed a waiver of the right to exercise any other
or others. No delay or omission of the Vendor in the exer-
cize of any such power or remedy and no renewal or exten-
sion of any payments due hercunder shall impair any such
power or remedy or shall be construed to be a waiver of
any default or an acquieseence therein.

If, after applying all sums of money realized by the
Yendor under the remedies herein provided, there shall re-
main any aount due to it under ihe provisions of this
Agreement, the Company =hall pay {he amount of such de-
ficiency to the Vendor upon demand, and, if the Company
shall fail {o pay such deficiency, the Vendor may bring suit
therefor and shall be entitled fo reeover a judgmeoent there-
for against the Company. If, after applying as aforesnid
all sums realized by the Vendor, there shall remain a sur-
plus in the possession of the Vendor, such surplus shall be
paid to the Company.
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The Company will pay all reasonable expenses, including
attorneys’ fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then in
such suit the Vendor may, to the extent permitted by law,
recover reasonable expenses, including attorneys’ fees, and
the amount thereof shall be included in such judgment.

Articie 19. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
state, or which by any applicable law of any state would
convert this Agreement into any instrument other than an
agreement of conditional sale (which is not overriden by
any provision of applicable federal law), shall as to such
state be ineffective, without modifying the remaining pro-
visions of this Agreement. Where, however, the conflicling
provisions of any applicable state law may be waived, they
are hercby waived by the Company to the full extent per-
mitted by law, to the end that this Agreement shall be
deemed fo be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Company, to the full extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession
of or to sell the Equipment, or any unit thereof, any
other requirements as to the time, place and terms of sale
thereof, any other requirements with respect to the en-
forcement of the Vendor’s rights hereunder, and any and
all rights of redemption.

ArricLe 20. Euxitension not a Waiver. No delay or
omission in the exercise of any power or remedy herein
provided, or otherwise available to the Vendor, shall
impair or affect the Vendor’s right thereafter fo exercise
the same. Any extension of time for payment hereunder,
or other indulgence duly granted to the Company, shall
not otherwise alter or affect the Vendor’s rights or the
Company’s obligations hereunder. The Vendor’s acceptance
of any payment after it shall have become due hereunder
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shall not be deemed to alter or affect the Company’s obliga-
tions or the Vendor’s rights hereunder with respect to
any subsequent payments or defaults therein.

ArticLE 21, Recording. The Company will cause this
Agreement and any supplements hereto and any assign-
ment hereof (a counterpart of the first such assignment
being attached hereto) to be filed and recorded with the
Interstate Commerce Commission in accordance with Sec-
tion 20c of the Interstate Commerce Act, and otherwise as
may be rcquired by law or reasonably requested by the
Vendor, from {ime to time, for the purpose of proper pro-
tection, to the satisfuection of counsel for the Vendor, of its
title to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention of this
Agreement and the Company will promptly furnish to the
Vendor certificates or other evidences of such filing and
recording, and an opinion or opinions of counsel for the
Company with respect thereto, satisfactory to the Vendor.

ArticLe 22, Payment of Exzpenses. The Company will
pay all reasonable costs and expenses, except the counsel
fees of the Manufacturers, incident to this Agrecment and
the first assignment of this Agreement (including the fees
and expenses of an agent, if the first assignee is an agent),
and any instrument supplemental or related thereto, includ-
ing fees and expenses of counsel for, and including stamp
and other taxes, if any, of, the first assignee of this Agree-
ment (including the fees and expenses of an agent, if the
first assignee is an agent) and any party or parties acquir-
ing interesis in such first assignment, and in connection
with the transfer by any parily or parties of interests ac-
quired in such first assignment. For the purposes of this
Article 22, if the first assignee is an agent, then any succes-
sor agent to such agent shall also be considered the first
assignee.

AwricLE 23. Notice. Any notice fo or demand upon the
Comnpany pursuant hereto shall be deemed to be properly
given or made if delivercd or mailed, first class postage
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prepaid, to the Company at 345 Park Avenue, New York,
New York 10022 or at such other address as may have
been furnished in writing to the Vendor by the Company.
Any notice to or demand upon the Manufacturers pursuant
hereto shall be deemed to be properly given or made if
delivered or mailed, first class postage prepaid, to Gteneral
Electric at 2901 East Lake Road, Erie, Pennsylvania, to
Gunderson, Inc. at 4700 Northwest ¥ront Avenue, Port-
land, Oregon 97208, to International Car, at 835 Englewood
Avenue, Buffalo, New York, to Motor Freight, at 1416 Dodge
Street, Omaha, Nebraska, to Pacific Car at 1400 North
Fourth Street, Renton, Washington 98005, and to The Darby
Products of Steel Plate Corporation, at First and Walker,
Kansas City, Kansas or at such other address as may have
been furnished in writing to the Company by any such
Manufacturer. Unless otherwise herein provided, any notice
to or demand upon any assignee of the Vendor or of the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage pre-
paid, to such assignee at such address as may have been
Tarnished in writing to the Company or the Vendor, as the
case may be, by such assignee. An affidavit with respect
to such mailing of any notice or demand by the person
mailing the same shall be deemed to be conclusive evidence
of the giving of such notice or the making of such demand.

ArticLE 24. Law Governing. The terms of this Agree-
ment and the rights and obligations hereunder shall be
governed by the laws of the State of New York; provided,
however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstate Commerce Act
and to the recording provisions of any other statute pur-
suant to which this Assignment may be recorded.

ArticLe 25. Article Headings. All article headings are
inserted for convenience only and shall not affect any
construction or interpretation of this Agreement.

ArricLe 26. Effect and Modification of Agreement. No
variation of this Agreement and no waiver of any of its pro-
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visions or conditions shall be valid unless in writing and
duly exccuted on behalf of the Vendor and the Company.
This Agreement, ineluding Schedule A attached hereto, ex-
clusively and completely states the rights of the Vendor and
the Company with respeetl to the Byuipment and amends
and supersedes all other agreements, oral or written, with
respect to the Equipment ineluding the Licase Agreement,
dated ax of May 1, 1971 between Pacific Car and the (Yom-
pany but excepiling the Purchase Agreement, dated as of
July 1, 1971 hetween Motor Freight and the Company.

ArticLr 27. Definitions. The term ‘““Vendor®’, when-
cver used in thix Agrecment, means, before any assign-
ment of any of it rights hereunder each Manufacturer, and
auy successor or successors for the time heing to its manu-
facturing properties and business, and, after any such as-
sigument, both any assignee or assignees for the time heing
of such particular assigned rights as regards such rights,
and also any assignor or assignors as regards any rights
herennder that arc retained and excluded from any assign-
ment; and the term “Manulaciurer?”’, whenever used in
thix Agreement, means both hefore and after any sueh as-
signment, the Manufacturer, and any successor or succes-
sors for the time being to its manufacturing propertics and
business.

The term “‘ Company’’, whenever used in this Agreement,
means Union Pacific Railroad Company and also any as-
signee of its rights under this Agreement pursuant {o the
first suntence of Article 15 hercof.

ArricLe 28, FEueceution. This Agreement may be exe-
cuted in any number of counterparts, each of which so
executed shall be deemned 1o be an original, and such coun-
terparts together shall constilute hut one and the same
coniract, which shall be sufficiently evidenced by any such
original counferpart. Although this Agreement is dated
for convenicncee as of May 1, 1971, the actual dafe or dates
of execution hereof hy the parties hereto is or are, respee-
tively, the date or ddates stated in the acknowledgments
hereto annexed.
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Ix Wrirness WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by their
officers or representatives thereunto duly authorized and
their respective corporate seals to be hereunto affixed, duly
attested, all as of the date first above written.

GenEraL Errcrric CoMpaNy

. General Manager, Locomotive
Products Department
Attest:

Secretary

Gux~pERsoN, Ino.

Attest: Vice President

Secretary

InTERNATIONAL Car CoMPANY
(Division of International Ramco, Inc.)

Secretary



37

, Pacrric Car axp Fouxpry CoMPANY
By i
Vice President
Attest:
Secretary

Uxton Pacrric Motor Freicut CoMPANY

Attest:
é —3 Secretary

Tue Darsy Probucts oF STEEL PLATE
CORPORATION

President
Attest:

Asst. Secretary

Uxion Pacirig RaiLroap CompaNy

Vice Preside;zt
Attest: -

WX -

=m0t Secretary

Y
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STATE OF
88.:
CouxTy oF
On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is the General
Manager, Locomotive Products Department of GENERAL
Erecrric Compaxy, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation,

" that said instrument was signed and sealed on behalf of

said corporation by authority of its Board of Directors and
‘he acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

Notary Public

SraTE OF os.:
CouNnTY OF "t

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of GunpERsoON, INc., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public
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StaTk oF NEw YORK
Couxty or Erie

On this day of , before me person-
ally appearcd Kaxv S, Loxg, to me personally known, who,
being by me duly sworn, says that he is President of InTER-
NATIONAL ('ar Company (Division of International Rameo,
Inc.) that one of the seals affixed to the foregoing insiru-
ment is the corporate seal of said corporation, that said in-
strument was signed and sealed on behalf of said corpora-
tion by authorily of ity Board of Directors and he acknowl-
edged that the execution of the foregoing instrument was
the free act and deed of said corporation.

Notary Public

STATE oF
88.:
CounTY OF
On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Pacrric Canr axD Fouxpry Compaxy, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of ifs
Board of Dircctors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public



STATE OF NEBRASKA s
CouNTY OF DQUGLAS

On this /7 24 day Ofw /J972/ , before me person-

ally appeared J. G. KENEFIC , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of UnioN Paciric Motor FreErcET CoMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of

said corporation.
.. LB Kool hry....

Notary Public

StaTe oF )
CounTy oF 88.:

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is President of
TraE Darey Propucts oF STEEL PLATE CorPORATION, that one
of the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation, that said instrument was
signed and scaled on behalf of said corporation by authority
of its Board of Dircctors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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[N {'! .
STATE OF A% f ¢ .

L. .88
COUNTY OF A~¢ /*‘

On this </ 7 day of '4"’%/ 4 /<77, before me person-
ally appeared . & ¥ Ch , to me personally known,
who, being by me duly sworn, sa,ys that he is a Vice Presi-
dent of Uxiox PaciFic Ramroap Comraxy, that one of the
seals affixed 1o the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and scaled on behalf of said corporation by authority of its
Board of Direetors and he acknowledged that the exccution
of the foregoing insirument was the free act and deed of
said corporation.

/ Lo
il é .rﬂ./f '( /"-:/ ‘i{v" 'Uf ’// fj

: ;" Notary Public _
FLmi i 1 RArPINE [ #e £ 44)

Moteiy 70 4 F New York
B3R IeN
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Manufacturer

General Elcetrie

Gunderson
Motor ¥reight

International Car
Darby

Pacific Car

43
SCHEDULE B

Warranty

To repair at the Mannfacturer’s plant or to deliver
to the Company at ils plant a new part to replace
any pari that may fail under normal service within
two years after shipment from the Manufacturer’s
plant or before the unit of liquipment in which such
part is located has been 250,000 miles in scheduled
service, whichever eventl shall first occur, because
of faulty work done by the Manufacturer or defec-
tive material in equipmeni manufactured by the
Manufacturer.

To repair or to deliver to the Company at its plant
a new part to replace the defective part or to pay
the eost of repair or replacement according to the
AAR Code of Rules Governing Condition of and
Repairs to Freight and Passenger Cars with Inter-
changed Traflic, any part of any unit that may fail
under normal service within two years after ship-
ment from the Manufacturer’s plant because of
inadequate design, faulty work done, or defective
material made by the Manufacturer.

To repair at the Manufacturer’s plant or to deliver
to the Company at the Manufaciurer’s plant, a new
part to replace any part of any unii that may fail
under normal service within one year after ship-
ment from the Manufacturer’s plant because of
faulty work donc or defective material made by
the Manufacturer.

To repair ihe defeet at the Manufacturer’s plant
or to replace the defective part or to pay the
cost of repair or replacement aceording to the
AAR (ode of Rules Governing Condition of and
Ropairs to Freight and Passenger Cars with In-
terchanged Traffic, any part of any unit that may
fail nnder normal service within two years after
delivery of such unit to the Company.
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AGREEMENT AND ASSIGNMENT dated as of May 1,
1971 between GeNeraL Ereerric Compaxy, a New York
corporation (hereinafter called (ieneral Elecirie), Guxper-
80K, Ixc., an Oregon corporation (hereinafter ealled Gun-
derson), InTerNaTIONAL ('aR CoMraNy (Division of Inter-
national Ramco, Ine.), an Illinois corporation (hereinafter
called Tuternational Car), Paciric Can axp Fouxnry Com-
PANY, a Washingion corporation (hereinafter called Pacifie
Car), Uniox Paciric Motor FreEleat (loMpaxy, a Nebraska
corporation (hereiuafter called Motlor Freight), Tar Darsy
Provucts or Steen Prate Corroration, a Kansas corpora-
tion (hereinafter called Darby) (the foregoing companies
being hereinafier called collectively the Manufacturers or
severally dhe Manufacturer) and Tor (CHase MaNoATTAN
Baxx (National Association), a nalional hanking associa-
tion with its business address at 1 (Chase Mauhattan Plaza,
New York, New York 10015, acting as Agent under an
Agreement dated as of May 1. 1971 (hereinafter called the
Finance Agreement) and said banking corporation, so act-
ing being hereinafter called the Assignec.

Wanenkas, the Manufacturers and Union Pacifiec Railroad
Company, a corporation duly organized and existing under
the laws of the State of Ttah, with an office in New York,
New York (hereinafter called the Company), have entered
into a Conditional Sale Agrecment, dated as of May 1, 1971
(hercinafter called the Conditional Sale Agreement), cover-
ing the constroelion, sale and delivery, on the counditions
therein set forth, by the Manufaclurers and the purchase
by the Company of the railroad equipment described in
Schedule A to the Conditional Sale Agreement (said
equipment being hereinafter called the Equipment)

Now, Tuererorg, Turs AcReeMENT WitxesseTit: That,
in consideration of the sum of Omne Dollar ($1.00) and
other good and valuable consideration paid by the Assignee
{o the Manufacturers, the receipt of which is hereby acknowl-
edgad, ax well ax of the mutnal covenants hercin contained:

Secron 1. Fach Manufacturer herehy assigns, {ransfors
and sets over unto the Assignee, its suecessors and assigns:

(a) Al of its right, {itle and interest in and to the
Equipment and each unit thereof when and as severally
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delivered and accepted under the Conditional Sale
Agreement, and upon payment by the Assignee to the
Manufacturer of the amounts required to be paid under
Section 6 hereof with respect to such unit;

(b) All of its right, title and interest in and to the
Conditional Sale Agreement in respect of the Equip-
ment (except the rights to construct or cause to be
constructed and to deliver the Equipment and the
rights to receive the payments specified in subpara-
graphs (a) and (b) of the third paragraph of Article 3
thereof and in the final paragraph of Article 15
thereof) and the right to reimbursement for taxes as
provided in Article 4 of the Conditional Sale Agree-
ment, and in and to any and all amounts which may
be or become due or owing by the Company to the
Manufacturer under the Conditional Sale Agreement
on account of its indebtedness in respect of the aggre-
gate Purchase Price (as defined in the Conditional Sale
Agreement) of the Equipment and interest thereon,
and in and to any other sums becoming due from the
Company under the Conditional Sale Agrcement, other
than those hereinabove excluded ; and

(¢) All of the Manufacturer's rights (except as here-
in limited), powers, privileges and remedies under the
Conditional Sale Agreement

(without any recourse, however, against the Manufacturer
for or on account of the failure of the Company to make any
of the payments provided for in, or otherwise to comply
with, any of the provisions of the Conditional Sale Agree-
ment) ; provided, however, that this Assignment shall not
subject the Assignee to, or transfer, or pass, or in any way
affeet or modify, the obligations of the Manufacturer to
construct or cause to be constructed and to deliver the
Equipment in accordance with the Conditional Sale Agree-
ment or in respect of its warranties and indemnities con-
tained in Articles 13 and 14 of the Conditional Sale Agree-
ment or relieve the Company from its obligations to the
Manufacturer under Articles 1, 2, 3, 4, 13, 14 and 15 of the
Conditional Sale Agreement, it being understood and agreed
that, notwithstanding this Assignment, or any subsequent
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aszigmment pursuani to the providions of Artiele 15 of the
Conditional Sale Agreement, all obligations of the Manu-
facturer to the Company in respeet of the Equipment shall
be and remain enforeeable by the Company, its successors
and as=igns, against and only against the Manufacturer. In
furtherance of the foregoing assignment and transfer, the
Manufaciurer hereby authorizes and empowers the As-
signev in the Assignec’s own name, in the name of the
Assignee’s nominee, or in the name of and ax attorney, here-
by irrevoenbiy constituted, for the Manufacturer, to ask, de-
mand, sue for, collect, receive and enforee any and all sums
to which the Assignee is or may hecome entitled under this
Assignment and compliance by the Compuany with the terms
and agreements on its part to be performed under the Con-
ditional Sale Agreement, but at the expense and liability
and for {he sole henefit of the Assignee.

Each Manufacturer agrees that any amount payable to it
by the Commpany, whether pursuant to the Conditional Sale
Agreement or otherwise, not hereby assigned {o the As-
signee, shall not be secured Ly any lien or charge on any of
the units of Equipment.

Stcriony 2. Kaech Manufaciurer covenants and agrees
that it will eause the Eguipment to be sold by such Manu-
facturer under the Conditional Sale Agreement to be con-
strocled in full accordance with the Conditional Sale Agree-
et and will deliver the same upon ecompluetion to the (fom-
pany in accordance wilh the provisions of the Conditional
Sale Agreement: and that, notwithstanding this Assign-
ment, it will perform and fully comply with each and all of
the covenants and eondifions of the Conditional Sale Agree-
ment set forth to he performed and complied with by it.
Each Manufacturer further eovenants and agreex that it
will warrant {o the Assignec and the Compuny that at the
time of delivery and aceeptanee of vach unit of the Kquip-
ment sold hy i, it had legal {itle to such nuit and good and
lawful right 10 =oll such unit and {he tifle 1o sneh unit was
free of all elaims, i, securify interests and other cneum-
brances of any nature exeeptl only the rights of the Company
under the Condifional Sale Agreemenl and as 1o units
manufaciured by Pacifie Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971, be-
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tween Pacific Car and the Company and the Lease as of the
same date between the Company and Pacific Fruit Express
Company; and the Manufacturer further covenants and
agrecs that it will defend such title against the demands of
all persons whomsoever based on claims originating prior
to the delivery of such unit by the Manufacturer under the
Conditional Sale Agreement; all subject, however, to the
provisions of the Conditional Sale Agreement and the rights
of the Company thereunder. The Manufacturer will not de-
liver any of the Equipment to the Company until the filings
and recordations referred to in Article 21 of the Conditional
Sale Agreement have been effected, as to which fact Manu-
facturer and its counsel may rely upon advice of counsel
for the Company.

Secrion 3. Each Manufacturer covenants and agrees
with the Assignee that in any suit, proceeding or action
brought by the Assignee under the Conditional Sale Agree-
ment for any amount which may be due or owing by the
Company on account of its indebtedness in respect of the
aggregate Purchase Price of the Equipment and interest
thereon, and any other sums becoming due under the Condi-
tional Sale Agreement, or to enforce any provision of the
Conditional Sale Agreement, it will save, indemnify and
keep harmless the Assignee from and against all expense,
loss or damage suffered by reason of any defense, set-off,
counterclaim or recoupment whatsoever of the Company
arising out of a breach by the Manufacturer of any obliga-
tion in respect of the Equipment, or the manufacture, con-
struction, delivery or warranty thereof, or under Articles 13
and 14 of the Conditional Sale Agreement, or by reason of
any defense, set-off, counterclaim or recoupment whatso-
ever arising by reason of any other indebtedness or liability
at any time owing to the Company by the Manufacturer.
Any and all such obligations shall be and remain enforce-
able by the Company against and only against the Manu-
facturer and shall not be enforceable against the Assignee
or any party or parties in whom title to the Equipment, or
any unit thereof, or any of the rights of the Manufacturer
under the Conditional Sale Agreement, shall vest by reason
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of this assignment or of suceessive assignments or trans-
fers, The Manufacturer shall have no liability under the
loregoing provisions of this Secctivn 3 unless (a) the
Assignee, in any sueh suit, proceeding or action by the
As=signee, hercinabove deseribed, promptly moves or takes
other appropriate aclion on the hasis of Ardicle 15 of the
Condilional Sale Agreement, to strike any such defense,
set-off, counferclain or recoupment asseried by {the Com-
pany and ihe court or olther body having jurisdiction in
such suit, procecding ov aclion denies such motion or other
action and accepls such defense, sci-off, counterclaim or
recoupmenl as a triable issue in such sunit, proceeding or
aclion, and (b) upon any =uch denial and acceptance, the
Assignee promptly nolifies the Manufacturer of any such
defense, ~ei-olf, counierelaim or reconpment asserted by the
Company and the Manufacturer is given the right by the
Assignee o comproniise, settle or defend against, at its ex-
peuse, such defense, set-off, counferclaim or recoupment.
The Manufacturer will indemnify, proteet and hold harm-
less the Assignee trom and against any and all liability,
claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or aceruing against the Assignee or its assigns be-
cause of the use in or about the ¢onstruction of the Equip-
ment, or any unit thereof, of any design, sysiem, process,
formula, article or material which infringes, or is claimed
to infringe, on any pateni or other right, vxeept for any
dexign, system, process or formula specified by the Com-
pany aud not developed or purporied io be developed hy
the Manufacturer or any article or material speeified by
the Company and not manufactured by the Manufactiurer.

Secrioxy 4. [Fach Manufacturer will cause to be plaiuly,
distinetly, permanenily and conspicuously marked on cach
side of each unit of the Iquipnnent, at the time of delivery
thereof to the Company, in letters not less than one inch
in height, the following legend:

SOWNED by A SECURED Pawrty Uxper A SECUumITY AGREE-
veNT Fiuep Usper vne INrterstate ComMmERcE AcT, SEc-
TI0N 20072,
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Secrion 5. Upon payment to a Manufacturer of an
amount equal to the Final Invoiced Purchase Price (as de-
fined in Article 3 of the Conditional Sale Agreement) and a
request of the Assignee, its successors or assigns, the
Manufacturer will execute any and all instruments which
may be necessary or proper in order to discharge of record
the Conditional Sale Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in
the Equipment.

Secrion 6. The Assignee, on each Closing Date fixed as
provided in Article 3 of the Conditional Sale Agreement
with respect to a Group of Equipment (as defined in said
Article 3) or as otherwise hereinafter set forth, shall pay
to each Manufacturer an amount equal to that portion of the
Purchase Price of such Group to be paid pursuant to sub-
paragraph (c¢) of the third paragraph of said Article 3
in respect of units of Equipment of such Manufacturer
included in such Group, provided that there shall have
been delivered to the Assignee at least 3 business days
prior to such closing date, as provided in Article 15
of the Conditional Sale Agreement, the following documents,
in such number of counterparts or copies as may reasonably
be requested, in form and substance satisfactory to it and to
its special counsel :

(a) Bill of Sale from such Manufacturer to the As-
signee transferring to the Assignee title to the units of
the Equipment in such Group of such Manufacturer and
warranting to the Assignee and to the Company that
at the time of delivery to and acceptance by the
Company in accordance with the provisions of the Con-
ditional Sale Agrcement the Manufacturer had legal
title to such units and good and lawful right to sell such
units and title to such units was free of all claims, liens,
security interests and other encumbrances of any nature
cxcept only the rights of the Company under the
Conditional Sale Agreement and as to the units manu-
factured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971,
between Pacific Car and the Company and the Lease
of the same date between the Company and Pacific
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[ruit Express Company, and covenaniing io defend
the title to such units against the demands of all per-
sons whomsocver based on ¢laims originatinug prior {o
the delivery of such units by such Manutacturer;

(&) Certificate or Certificates of Acceptance signed
by an aulhorized representative of the Cowmpany
staling thal the units of the Fyuipment of the Manu-
facturer in such Group have heen delivered {o the
Company in accordance with the Conditional Sale
Agreement, have been inspeeled and accepted by him
on behalf of the Company, conform to the Specifica-
tions (as defined in the Conditional Sale Agreement)
applicable therelo and to all applicable Interstate Coni-
meree (lommission requirements and specificalions,
and to all standards reecommended by the Association
of American Railroads, reasonably interprefed as
heing applicable to such equipment, and further stating
that there was plainly, distinetly, permanently and con-
spicuously marked ou cach side of cach of such units at
the time of its aceeptance, in letlers not less than one
inch in height, the following legend:

“OwNED BY & SECURED Party Uxper A Seounity
AcreeveNt Fikep Usper e Inmegstare CoMMERCE
Act, SEcTion 200,

(¢) Invoice of cach Manufacturer for the units of
the Eqguipment in such Group accompanied by or hav-
ing endorsed thereon a certification by the Company
as {o the correctness of the prices of such units as set
forth in said invoice;

(1) An opinion of Messrs, C'ravath, Swaine & Moore,
acting as speeial counsel for the Assignee and the
Investors named in the Finance Agreenient, dated
as of such Closing Date, siating that (i) the Finance
Agrecniuent, assuming due authorization, exeention and
delivery by such Invesiors, has been duly authorized,
exeentid and delivered and ix a legal, valid and binding
instrument, (ii) the Conditional Sale Agreement has
been duly authorized, exeeuted and delivered by the
Company and the Manufaciurers and is a legal, valid
and binding instrument enforeeable against the Com-
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pany and the Manufacturcrs in accordance with its
terms, (iii) this Assignment has been duly authorized,
execuled and delivered by the Manufacturers and the
Assignec and is a legal, valid and binding instrument,
(iv) the Assignee is vested with all the rights, titles,
interests, powers and privileges purported to be as-
signed to it by this Assignment, (v) security title to
the units of the Equipment in such Group is validly
vested in the Assignee and such units, at the time of
delivery thereof to the Company, were free from all
claims, liens, security interests and other encumbrances
(other than those created by the Conditional Sale
Agreement), (vi) no approval of the Interstate Com-
merce Commission or any other governmental author-
ity is necessary for the valid execution and delivery of
the Finance Agrcement, the Conditional Sale Agree-
ment or this Assignment, or if any such authority is
necessary, it has been obtained, (vii) the Conditional
Sale Agreement and this Assignment have been duly
filed and recorded with the Interstate Commerce Com-
mission in accordance with Section 20¢ of the Interstate
Commerece Act and no other filing or recordation is
necessary for the protection of the rights of the As-
signee in any state of the United States of America or
in the Distriet of Columbia and (viii) registration of
the Conditional Sale Agreement, this Assignment or
the certificates of interest delivered pursuant to the
Finance Agreement is not required under the Sccuri-
ties Act of 1933, as amended, and qualification of an
indenture with respecct thereto is not required under
the Trust Indenture Act of 1939, as amended ; and such
opinion shall also cover such other matters as may
reasonably be requested by the Assignee or such In-
vestors;

(¢) An opinion of counsel for the Company, dated
as of such Closing Date, to the effect set forth in clauses
(1), (ii), (iii), (v), (vi) and (vii) of subparagraph (d)
of this Section 6 and stating that the Company is a duly
organized and existing corporation in good standing
under the laws of the State of Utah, its state of incor-
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poration, and has the power and authorily to own il
properfies and to carry on its business as now con-
ducted;

(f) In respect of the Closing Date relating to the
initial setilenent for Equipment under this Section 6,
an opinion of counscl for cach Manufacturer, dated as
of ruch Closing Date, stating that (i) the Manufae-
turer is a duly organized and exisling corporation in
good standing under the laws of the jurisdiction of its
incorporation aud has the power and authority to own
ils propuerties and to carry on itz business ax now con-
dueted, (i) the Conditional Sale Agreement has heen
duly authorized, executed and delivered by the Manu-
facturer and is a valid instrument binding upon and
enlorceable against the Manufaeturer in aceordance
with its terms, (iii) this Assignment has been duly
authorized, exccuted and delivered by the Manufae-
turer and iz a valid instrument binding upon and cn-
foreeable againel the Manufacturer in aceordance with
its terms, and (iv) the Assignece 1s vested with all the
rights, {itle and interests and powers, privileges and
remedies of the Manufaclurer in and to the Condi-
tional Sale Agreement purported to be assigned to
the Assignee by this Assignment; and in respeet of
each Closing Date, an opinion of counsel for the
Manufactarer, dated as of such Closing Date, re-
affirming the opinion of such counsel delivered in re-
speet of the initial Closing Date and stating that title
to the umits of Equipment in such Group is validly
vesled in the Aszignee, and that such unitg, at the time
of delivery thercof to the Company in accordance with
the provisions of the ("ondifional Sale Agrevment, were
free of all claims, liens, sceurity interests and other
encumbrances exeept only the righls of the Company
under the Conditional Sale Agrecment and, as to the
uuits waunfactured by Paeific Car, the rights of the
Clompany under the Lease Agreemeni dated as of
May 1, 1971, between Pacific Car and the (fompany,
and the Lease of the same daile between the Company
and Paecific Fruit Express Company;
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(g) Unless payment of the amount payable pursuant
to subparagraph (a) of the third paragraph of Article
3 of the Conditional Sale Agreement shall be made by
the Assignee with funds furnished to it for that pur-
pose by the Company, the receipt from the Manufac-
turer for such payment.

In giving the opinions specified in subparagraphs (d)
(e) and (f) of the first paragraph of this Section 6, counsel
may qualify any opinion, to the effect that any agreement
is enforceable in accordance with its terms, by a general
reference to limitations as to enforceability imposed by
bankruptcy, insolvency, reorganization, moratorium or
other laws affecting the enforcement of creditors’ rights
generally. Any opinion delivered hereunder after the Clos-
ing Date relating to the initial settlement for Equipment
under this Section 6 may state that counsel signing such
opinion reaffirms any statement contained in any opinion
of the same counsel theretofore delivered hereunder with-
out repeating the substance of such earlier opinion. In giv-
ing the opinion specified in said subparagraph (d), counsel
may rely, as to the authorization, execution and delivery by
cach Manufacturer of the documents executed by such
Manufacturer, and to litle to the units of ¥iquipment of such
Manufacturer at the time of delivery thereof under the
Conditional Sale Agreement, on the opinion of counscl
for such Manufacturer, and as to any matters governed by
the law of any jurisdiction other than New York and the
United States, on the opinion of counsel for such Manu-
facturer or the opinion of counsel for the Company as to
such matters.

The obligation of the Assignee hereunder to make pay-
ments on each Closing Date is hereby expressly conditioned
upon the prior receipt by the Assignee, as provided in the
Finance Agreement, of all the funds to be furnished to the
Assignee by the various partics to the Finance Agreement
with respect to such Closing Date; and, in the event of
failure of any such party to furnish any such funds with
respeet thereto, such Closing Date shall be postponed for
four business days. To the extent that the Company shall
pay or cause to be paid to the Assignee, in accordance with
the Finance Agrecement, any amount or amounts on account
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ol 1l Purehase Price of the Equipmenl to be settled for on
such (lozing Date, the Company =hall be relieved of its
indebtedness in respect of the Purchase Price of the Equip-
men! under snbparagraph (¢) of the third pavagraph ol
Artiele 3 of the Conditional Sale Agreement to the extent of
the amount or amounts =0 paid hy the Conpany. By any
such payment, however, the Company shall not acquire any
rights under this Assigument.

[l is understood and agreed thal the Assignee shall not
be required o wake (i) any payment in respect of any
uuits of the Kquipment exeluded from the Conditional Sale
Agreement pursuant to Article 2 thereof or (ii) any pay-
meni under this Seefion 6 at any time while an Eveut of
Detault, or any event which with the lapse of tiine and/or
dewmand provided for in the Conditional Sale Agreement
shall constitute au event ol default, =hall be subsisting
under the Conditional Sale Agreemient. It is algo under-
stood and agreed that, anything lerein to the conirary
notwithstanding, the Assignee hereunder shall not be obli-
gated to make payment to any Manufaclurer except out of
funds furnished to il pursuant to the Financee Agrevment.

Secrion 7, The Assignce may assign all or any of ifs
rights under the Conditional Sale Agrecmient, including
the right to receive any paywent due or to hecome due Lo
il from the Company thereunder. In the event of any such
assignment, any such subsequent or snecessive assignee or
assignees shall) to the extent of sach assignment, enjoy all
the rights and privileges and be subjeet to all the obligations
of the Assignee herenmder. In complionee with Article 23
of the Conditional Sale Agreement the address of the
Assignee for purposes ol notices and payments is The Chase
Manhatian Bunk, (N. A, Corporate Trust Administration,
1 Chase Manhiatian Plaza, New York, New York 10015 or
such ofher adidress as the Assivnee shall have furnished in
writivg to the Conpany.

NeEetwx 8. Kach Manufacturer hereby:

(¢) represents and warrants {o the Assignee, its sue-
cessors amd agsigns, that the Conditional Sale Agree-
went was duly authorized by it and lawfully exceuted
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and delivered by it for a valid consideration, and that
assuming valid authorization, execution and delivery by
the Company, the Conditional Sale Agrecment is, in so
far as the Manufacturer is concerned, a valid and exist-
ing agreement binding upon the Manufacturer and the
Company in accordance with its terms and that it is now
in force without amendment thereto; and

(b) represents and warrants to the Assignee, its suc-
cessors and assigns, that as of its execution and delivery
of this Assignment all of its right, title and interest in
and to the Conditional Sale Agreement was free of all
claims, liens, sccurity interests and other encum-
brances whatsoever; and

(¢) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee
or its successors or assigns, make, execute and deliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things as
may be necessary and appropriate in the premises to
give effect to the provisions hereinabove set forth and
more perfectly to confirm the rights, titles and interests
hereby assigned and transferred to the Assignee or
intended so to be.

Secrion 9. This Assignment may be executed in any
number of counterparts, each of which so execufed shall be
deemed to be an original, and such counterparts together
shall constitute but one and the same instrument, which
shall be sufficiently evidenced by any such original counter-
part. The Assignee agrees to deliver one of such counter-
parts, or a certified copy thereof, to the Company. Although
this Assignment is dated for convenience as of May 1, 1971,
the actual date or dates of execution hereof by the partics
hereto is or are respectively, the date or dates stated in
the acknowledgments hereto annexed.

Sectiox 10. The terms of this Assignment and the rights
and obligations hereunder shall be governed by the laws of
the State of New York; provided, however, that the parties
shall be entitled to all rights conferred by 'Section 20c of the
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Tulerstate Commercee Aet, and to the recording provisions
of any other statutes pursuant to which this Agreement may
be recorded.

In Wrrxess Woaereor, the puarties hereto, each pursuant
to due corporate anthority, have caused this insirument {o
be exceuted in their respeetive corporate names by duly
authorized officers, or representatives, and their respective
corporate seals to be hereunto aflixed and duly atiesied, all
as of the date first above writien.

(UrxeEraL HirroTrio (CluMpany
Atlest: Viee Presidenl

Seerctary

(luxpERsON, INc.

By ..... Cereaereeas e v
Attest: Vice President

Secretury
InTERNATIONAL Car CoMPany
(Division of International Rameo, Ine.)

Attest: Divisional President

Secretary
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Pacrric Car axp Founpry CoMPANY

22
Vice President
Attest
Secretary
UnioxN Pacrric Moror FrelcET COMPANY
By . W& ......
Vice President
Attest:

E i i - Secretar2

Tae Darsy ProbucTs oF STEEL PLATE
CORPORATION

President

Asst. Secretary
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Tue Cuase MaNHATTAN Bavk,
(National Assoeiati;etﬁ,

Ag/ent' b
Vice President
Attest
-1'5 r.)-"- . 'y - H :{"-:'1-"."{‘.'-: b ote efera’ '.-:-a-/

Asst. Secretary
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STaTE OF .
CouNTY OF 88.:

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Pacrric Car axp Fouxpry CoMpaNy, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

StaTE OF 0.
CouNtY OF S

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of GexNeraL ELEcTRIC CoMPANY, that one of the seals
affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE oF
] NN, 2
JoUuNTY OF
On this day of , before me person-
ally appeared , to me personally knowti, who,

heing by me duly sworn, says that he is a Viee President of
(tunpersoN, Ixc., that one of the seals aftixed to the forego-
ing instrument is the corporate scal of said corporation, that
said instrumeni wax signed and sealed on behalf of said
corporalion by aulhority of its Board of Dircetors and he
ackuowledged that the execution of the foregoing instru-
ment was the free ael and deed of said corporation.

Srare oF New Yori
lo1:NTY OF KRIE

On this day of , before me person-
ally appeared Karu S. Loz, to me personally known,
who, being by me duly sworn, =ays thal he is a Presi-
dent of InTeryartoxan Cap Comraxy (Division of Inier-
national Rameco, Inc.) that ome of the secals affixed
1o the foregoing instrument is the corporate scal of
said corporation, that said instrument was signed and
sealed on bechalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument wax the free aet and deed of
said corporation.

Notary Public
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STATE OF NEBRASKA
CounTy OF DOUGLAS

On this /74 day of @uwpuedf M7/, before me person-
ally appeared J.C.KENEFICK , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of Unton Paciric MoTor FrEieET CoMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of

said corporation.
... AL R oo b

88.:

Notary Public
STATE OF )
CouxTY OF §8.3
On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is President of
Tue Darsy Propucts or STEEL PraTe CorporaTION, that one
of the scals affixed to the foregoing instrument is the corpo-
ratec seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by author-
ity of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

Notary Public
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State OE% ['(
CouNTY OR/Z.

On this 17¥h day of Augmat % j/ before me person-
ally appearedls L HOW/11) , {0 me persoually known,
who, being by me duly sworn, says that he iy a Vice Presi-
dent of Tuk Crase Maxuarran Baxk, (N.A.), that oue of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and scaled on behalf of said corporaiion by authorily of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary lic

(LI BT L LI TPR:
Molae Pubhe. & .0 28 New Yerk
R LA HI DT
Qu. .cl moew Yo gaomly
NI PR I TS YT | RS 11 AT L
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ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT

Receipt of a signed copy of, and due notice of the assign-
ment made by, the foregoing Agreement and Assignment, is
hereby acknowledged.

Uniox PAGIZj Ranroap Compaxny

Vice President

Dated as of May 1, 1971.



CONDITIONAL SALE AGREEMENT
Dated as of May 1, 1971
BETWEEN

GENERAL ELECTRIC COMPANY
GUNDERSON, INC.
INTERNATIONAL CAR COMPANY

(Division of International Ramco, Ine.)

PACIFIC CAR AND FOUNDRY COMPANY
UNION PACIFIC MOTOR FREIGOT COMPANY
THE DARBY PRODUCTS OF STEEL PLATE CORPORATION
AND

UNION PACIFIC RAILROAD COMPANY

AGREEMENT AND ASSIGNMENT
Dated as of May 1, 1971
BETWEEN

GENERAL ELECTRIC COMPANY
GUNDERSON, INC.
INTERNATIONAL CAR COMPANY

(Division of International Rameo, Inec.)

PACIFIC CAR AND FOUNDRY COMPANY
UNION PACIFIC MOTOR FREIGHT COMPANY
THE DARBY PRODUCTS OF STEEL PLATE CORPORATION
AND
THE CHASE MANHATTAN BANK, (N.A.), as Agent




CONDITIONAL SALE AGREEMENT, dated as of
May 1, 1971 between GexeraL Evkctric Compaxy, a New
York corporation (hercinafter called Gencral Electric),
Gu~pERsuN, Ixc,, an Oregon corporation (hercinafter called
Gunderson), INTeERNATIONAL Car Company (Division of
International Rameo, Ine.), an 1llinois corporation (herein-
after called International Car), Paciric Car aNp [MouNDrY
CoMpany, a Washington corporation (hereinaffer called
Pacific (lar), Uxton Pacrric Moror Frreraur (Company, a
Nebraska corporation (hereinafter called Motor Freight),
THr Dansy Probuets or STEEL Prate (lorroraTioN, a Kan-
gas corporation (hereinafter ealled Darhy) (the foregoing
companies being hercinafter ecalled colleclively the Manu-
facturers or zeverally, the Manufacturer, or collectively or
severally called the Vendor as the context may requive, all
as more particularly set forth in Article 27 hereof) and
Uxwn Pacwrre Raimnoap Company, a Utah corporation
{(hereinafter called the Company).

‘Wnereas, the Manufacturers have agreed to construct or
cause to be constructed and to sell and deliver to the Com-
pany and the Company has agreed to purchase, the new
and rebuilt railroad equipment deseribed in Schedule A
atlached hereto (hereinafter called the Equipment)

Now, THEREFORE, in consideration of the mutual prom-
ises, covenanty and agreemenis hereinafter set forth, the
partics hercto do hereby agree as follows:

ArticLe 1. Construction und Sale. Pursuant to this
Agreement, each Manufacturer shall construct or cause to
be constructed and shall sell and deliver to the Company
and the Company shall, subjcet to the provisions of this
Agreement, purchase from such Manufacturer and aceept
delivery of and pay for (as hereinafter provided) the units
of the Equipment which are described in Schedule A hereto
1o he constructed by or for, and #old and delivered, by the
Manufacturer, each unit of which will be constructed in
accordance with the specifications referred to in Schedule A
hereto and in accordance with such modifications thereof



2

as may have been agreed upon in writing by the Manu-
facturer and the Company (which specifications and modi-
fications, if any, are hereinafter called the Specifications).
Bach Manufacturer agrees that the design, quality, and
component parts of the Equipment will conform, on the date
of completion of manufacture thereof, to all Department of
Transportation and Interstate Commerce Commission
requirements and specifications for new and rebuilt equip-
ment and to all standards recommended by the Association
of American Railroads rcasonably interpreted as being
applicable to new and rebuilt railroad equipment of the
character of such units.

ArticLE 2. Delivery. Bach Manufacturer will deliver
its units of the Equipment fo the Company, freight charges
prepaid, at the point specified in, and in accordance with,
the delivery schedule set forth in Schedule A hereto, or at
such other point and time as the Manufacturer and the
Company may mutually agree upon.

The Manufacturer’s obligation as to time of delivery is
subject, however, to delays resulting from causes beyond
its reasonable control, including, but not limited to, acts
of God, acts of government such as embargoes, priorities
and allocations, war or war conditions, riot or civil com-
motion, sabotage, strikes, differences with workmen, acci-
dents, fire, flood, explosion, damage to plant, equipment or
facilities, or delays in receiving necessary materials or
delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Article
2 and except as hereinbelow provided, any Equipment not
delivered and accepted under this Agreement on or before
November 30, 1971 shall be excluded from this Agreement
and not included in the term ‘‘ Equipment’’ as used in this
Agreement unless the Company, with the written consent
of the Manufacturer of such units and its assignee or suec-
cessor -assignee, in the event of an assignment or successive
assignments of this Agreement as contemplated in Article
15 hercof, shall elect to include such units of Equipment
within this Agreemenf and shall, prior to November 30,
1971, actually deliver to the Manufacturer in writing, notice
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of such clection and furnish the Manufacturer with a copy
of such writien consent. In the event of any such exclusion,
the Coupany and the Manufacturer shall execute an agree-
meni or agrecments supplemental hereto limiting ihis
Agreaucut to the Equipment not so exeluded herefrom in
sucht form as may be necessary for the proper filing and
recording thereof in all offices where this Agreementi shall
at the {ime be filed or recorded. If the Manufacturer’s
failure to deliver, on or before November 30, 1971, all the
lquipment, resulted from one or more of the causes re-
ferred 1o in the preceding paragraph, the Company shall
nevertheless be obligated to accept such excluded esuip-
ment, and the Company and the Manufacturer shall execute
a separate agreement or agreements providing for the pur-
chase of snch exeluded Equipment by the Company, on the
terms herein specified, payment to be made cither in cash
on delivery of sueh Equipment or, in the case the Company
shall arrange therefor, by means of a eonditional ~ale, equip-
nwent trust, or =uch other appropriate method of linaneing
the purehase, as the Company shall determine and as shall
he reasonably acceptable to the Manufacturer.

From {ime to time upon the complelion of the construc-
tion of each unit or of a number of units of the Equipment,
sueh unit or units shall he presented to an inspector or other
authorized representative of the Company for inspeetion at
the place designaled for delivery of such uuit or units, and
it sueh nnit or units conform to the Specifieations, require-
ments and slandards applicable therelo, and if delivery is
accepted, #uch inspector or authorized represemtative of the
Company shall execute and deliver 1o the Manufacturer, in
such nuber of counterparts as may reasonably be re-
quested, a eerlificate of acceplance (hereinafter called the
Ceriificate of Acceptanee) stating that such unit or unils
have been delivered to the Company hereunder in accor-
danee with 1hiz Agreement, have been inspeeted and ace-
cepted by him oun behalf of the Company, conform to the
specifieations applicable thereto, to all applicable Intersiate
Commercee Commission reqnirements and Specifieations and
to all standards recommended by the Association of Ameri-
can Railroads and are marked in accordance with Article 6
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hereof. Each Certificate of Acceptance shall be conclusive
evidence that the units of Equipment covered thereby have
been delivered to the Company and conform to the Specifica-
tions and arc acceptable to the Company in all details;
provided, however, that the Manufacturer shall not be re-
lieved of its warranties contained in Articles 13 and 14
hereof. The Company shall designate an inspeclor or repre-
sentative who shall be reasonably available for presentation
of completed units and who shall upon presentation
promptly inspect and accept such units as conform with the
Specifications. Delivery of any unit of Equipment under the
Lease Agreement, dated as of May 1, 1971, between Pacific
Car and the Company shall constitute delivery of such unit
under the provisions of this Article 2 and the Certificate of
Acceptance delivered pursuant to Section 1 of said Lease
shall be conclusive evidence that the units described therein
have been delivered to and aceepted by the Company here-
under on the date of such ceriificate, provided no such
certificate shall be dated prior to June 1, 1971.

The Manufacturer shall bear the risk of loss of cach unit
of Equipment or damage thercto until delivery to and aec-
ceptance by the Company. Upon delivery and acceptance
by the Company of a Certificate of Acceptance with respect
to any unit of Equipment, the Company shall bear the risk
of loss of or damage to such unit.

ArticLE 3. Purchase Price and Payment. The base
price or prices per unit of the Equipment are set forth in
Schedule A hereto. The base price or prices include esti-
mated freight charges from the respective Manufacturer’s
plant to the point of delivery and {axes, if any, and shall be
subject to increase or decrease, to the extent contemplated
in the purchase order referred to in Schedule A hereof, or,
as may be otherwise mutually agreed upon by the Manu-
facturer and the Company. The term ‘‘Purchase Price’’
as used herein shall mean the base price or prices as so in-
creased or decreased.

For the purpose of making settlement, all the Equipment
shall be divided into groups (each such group being herein-
after called a ‘Group), each Group to consist of all units of
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the Hyuipment, delivered to and aceepied by the Company
in the calendar month preceding (or in respeel of the final
Group, preceding or on, as the case may be) the Closing Date
(fixed as hercinafter provided) in respeet of such Group.

Subject to the provisions of this Article 3, the Clompany
hereby acknowledges itself to he indebted 1o the Vendor in
the amount of, and herchy promises to pay in cash to the
Vendor at such place as the Vendor may designate, the Pur-
chase Price of the Kquiptient to be eoustructed and -old by
such Vendor, ax follows:

(@) On the Closing Date, with respeet to each Group,
an amounf vqual to (i) 20% of the aggregate Purchase
Price of all units of Equipment in such Group, as stated
in the invoice or invoices therefor (hereinafter called
the UGroup Invoiced Purchase Priee), plus (ii) the
amount if any, by which 80% of such Group Invoiced
Purchase Price, when added to 80% of the sum of the
Group Invoiced Purchase Prices of all other units
of the Equipment for which setilenient has theretofore
been, and is then being, made exceeds the sum of (x)
$21,550,000 plus (v) any amount previously paid under
clause (ii) of this subparagraph (a);

(b) Ou the next succeeding Closing Date following
receipt from cach Manufaciurer of ity final cerlificate
(hereinafier called the Final Certificate) of the aggre-
gate Purchase Price for all of its units in all Groups
settled for as provided herein, the amount, if any, by
which the final aggregate Purchase Price of all such
unifs, as stated therein (hereinafter called the Final
Invoiced Purchase Price), shall exceed the sum of the
Uroup Invoiced Purchase Prices of all such units; and

(¢) In five substantially equal consceutive annual
instalmenis, as hereinafter provided, an amount equal
to 80% of the sum of the Group Invoiced Purchase
Priees of all wnits of the Equipment to be sold by such
Vendor (hereinafter called ihe Conditional Sale In-
debledness) less the amounts paid or payable in
respect thereof pursuant to clause (ii) of subparagraph
(a) of this paragraph, provided, however, that, in case
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the amount payable pursuant to this subparagraph (c)
shall not, when divided by 5, result in an amount ending
in an integral cent, the final instalment shall be appro-
priately adjusted.

If this Agreecment shall be assigned by any Manufac-
turer, the obligations of the Company under subparagraphs
(a) and (b) of the preceding paragraph of this Article 3
shall be unsecured obligations, and the Manufacturer shall
not have any lien on, or claim against, any unit of the Equip-
ment or any part thereof in respect of such obligations.

The first instalment of the Conditional Sale Indebted-
ness shall be payable on July 15, 1973 and subsequent instal-
ments shall be payable annually thercafter on July 15 of
each ycar, to and including July 15, 1977. The unpaid
balance of the Conditional Sale Indebtedness shall hear
interest from the respective Closing Dates, regardless of
any postponcment thereof pursuant to the provisions of
any assignment of this Agreement, at the rate of 7.25%
per annum and shall be payable, to the extent accrued,
semi-annually on January 15 and July 15 in each year, com-
mencing January 15, 1972.

The Final Certificate and final invoice shall be delivered
by each Manufacturer on or before December 15, 1971, and,
if not so delivered, the Final Invoiced Purchase Price of
the units of the Equipment shall be, for all purposes of this
Agreement, the sum of the Group Invoiced Purchase Prices
of such units. The Manufacturer agrees that the Group
Invoiced Purchase Prices shall be so fixed that they will
not in the aggregate exceed the Final Invoiced Purchase
Price.

The term ‘“Closing Date’’ with respect to any Group of
the Equipment shall mean such date not prior to August 15,
1971, and not later than December 31, 1971, and not more
than 15 business days following presentation to the Com-
pany of the Certificates of Acceptance and the invoice or
invoices for such Group, as shall be fixed by the Company
by written notice delivered to the Vendor at least 7 business
days prior to the Closing Date designated therein. The term
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“husiness days’ as used herein means calendar days, ex-
cluding Salurdays, Sundays, holidays and days on which
banking institutions are authorized by law to close.

Interest under this Agreement shall be delermined on
the basix of a 360-day year of twelve 30-day months.

The Company will pay, to the extent legally enforccalle,
interest at 8% per annum upon all amounts remaining
unpaid after the same shall have hecome due and payable
pursuant to the terms hereof, anything herein to the con-
trary notwithstanding.

All payments provided for in this Agreement shall be
made in such coin or currency of the Unifed Stales of
America as at the time of payment shall be legal tender
for the payment of public and private debts. Payments to
Manufacturers shall be made in Federal Funds. In the
event of an assignment by a Manufaciurer of ils right to
receive any payment hereunder as hereinafier contem-
plated, suel payment {o its assignee shall be made in New
York Clearing House funds. In any case where the date of
a puynient provided for in this Agreement shall be, in the
City ol New York, a Saturday, Sunday, a holiday or a day
on which banking institutions are anthorized by law to close,
then =uch payment need not be made on such date but may
be made on the next suceeeding business day and such exten-
xion of time shall, in any case, be included in compuling
interedl, if any, in conneetion with such payment.

Except as provided in Article 7 hereof, the Company
shall not have the privilege of prepaying any instalment of
its indebtedness hereunder, prior to the date it becomnes due.

Arricte 4. Taxres. All payments to he made by the
Company hereunder will be free of expense 1o the Vendor
for collection or other charges and will be free of expense
to the Vendor in respeet of the amount of any loeal, state
or federal taxes (other than inecome, gross receipts [exeept
gross income or gross receipts taxes in the natnre of sales
taxes] exeess profits and similar taxes) or license fees, fines
or penalties hereafter levied or imposed npon, or measured
by, this Agreement or any sale, use, payment, shipment,
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delivery or transfer of title under the terms hercof, all of
which expenses, taxes and license fecs, fines and penalties
the Company assumes and agrees to pay on demand in
addition to the Purchase Price. The Company will
also pay promptly all taxes and assessments which
may be imposed upon the Equipment, or for the usc
or operation thereof by the Company, or upon the earnings
arising therefrom, or upon the Vendor solely by reason of
its ownership thereof, and will keep at all times all and
cvery part of the Equipment free and clear of all taxes and
assessments which might in any way affect the title of the
Vendor or result in a lien (other than a Permitted Lien, as
defined in Article 12 hereof) upon any unit of the Equip-
ment ; provided, however, that the Company shall be under
no obligation to pay any taxes, assessments, license fees,
charges, fines or penalties of any kind so long as it is con-
testing in good faith and by appropriate legal proceedings
such taxes, assessments, licenses, charges, fines or penalties
and the nonpayment thereof does not, in the opinion of the
Vendor, adversely affect the property or rights of the
Vendor in or to the Equipment or otherwise hereunder.
If any such expenses, assessments, license fees, charges,
fines or penalties shall have been charged or levied against
the Vendor dircctly and paid by the Vendor, the Company
shall reimburse the Vendor on presentation of an invoice
or invoices therefor and any amounts so paid by the Vendor
shall be secured by and under this Agreement; provided,
however, that the Company shall not be obligated to reim-
burse the Vendor for any expenses, taxes, assessments,
license fees, charges, fines or penalties so paid unless the
Vendor shall have been legally liable in respect thereof, or
unless the Company shall have approved the payment
thereof.

ArticLe 5. Title to the Equipment. The Vendor shall,
and hereby does, retain the full legal title to and property
in the Equipment until the Company shall have made all of
the payments hereunder, and shall have kept and per-
formed all its agreements herein contained, notwithstand-
ing the delivery of the Equipment to and the possession
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and use thercof by the Company as herein provided. Any
and all additions to the Kquipment and any and all
replacements of parts thereof and additions thereto (except
such as are not required pursuant to the applicable laws
or rules referred to in Artiele 9 hereof and as may be
remmoved without in any way affecling or impairing either
the originally intended function or the use of any such
unit of the Idyuipment) shall constitute accessions to the
Equipment and shall be subject to all the terms and condi-
{ionx of this Agreement and ineluded in the term ““Equip-
ment?’? as uded in this Agreement.

When, and only when, the Vendor shall have been paid
the full amount of the Conditional Sale Indebtedness,
fogether with interest thereon, and all other payments as
hercin provided, and all the Company’s obligations herein
conta‘ued shall have been performed by the Company, ab-
solute right to the possession of, title to, and properiy in,
ihe Equipment shall pass 1o and vest in the Company with-
ouf further transfer or action on the part of the Vendor,
except that the Vendor, if requested by the Company, will
execute a bill or bills of sale of the Equipment transfer-
ring the Vendor’s title thereto and property therein fo the
Company or upon its order, free of all liens and encum-
brances crealed or retained bereby, and deliver such bill
or bills of «ale {o the Company at its address specified in
Article 23 hereof, and will exceuie in the same manner
and deliver at the same place, for filing, recording or de-
poriting in all necessary publie offices, such instrument or
instruments in writing as may he neeessary or appropriate
in order theu to make clear upon the publie records the
title of the Company 1o {the Equipment and will pay to
the Clompany any mouney paid to the Vendor pursuant {o
Artiele 7 hereof and not theretofore applied as therein
provided. The Company hereby waives and releases any
and all rights, existing or that may be acquired, in or to
the payment of any penaliy, forfeit or damages for failure
{o execule and deliver suech bill or hills of sale or to file
any certificate of payment in compliance with any law or
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statute requiring the filing of the same except for failure
to execute and deliver such bill or bills of sale or instrument
or instruments or to file such certificate within a reasonable
time after written demand by the Company.

AxrticLe 6. Marking of Equipment. The Company will
cause ecach unit of the Equipment to be kept numbered
with the indentifying number as set out in Schedule A
hercto and will keep and maintain, plainly, distinctly,
permanently and conspicuously marked on each side of
such unit in letters not less than one inch in height,
the name of the Vendor followed by the word ‘Owner’
or other appropriate words designated by the Vendor,
with appropriate changes thercof and additions thereto
as from time to time may be required by law in order to
protect the title of the Vendor to the Equipment and its
rights under this Agreement. The Company will not place
any such unit in operation, or exercise any control or
dominion over any part thercof, until such names and
word or words shall have been so marked on both sides
thereof and will replace promptly any such names and
word or words which may be removed, defaced or de-
stroyed. The Company will not change the numbers of any
such units except with the consent of the Vendor and in
accordance with a statement of new numbers to be substi-
tuted therefor, which consent and statement previously
shall have been filed with the Vendor by the Company and
filed, recorded or deposited by the Company in all public
offices where this Agreement shall have been filed, recorded
or deposited.

Except as above provided, the Company will not allow
the name of any person, association or corporation to be
placed on any unit of Equipment as a designation that might
be interpreted as a claim of ownership; provided, however,
that the Company may cause any unit of the Equipment to be
lettered with the name, initials or insignia of the Company,
or of a company controlling, or controlled by, or under
common control with the Company (hereinafter called an
Affiliate), or of a company operating such units under lease
from the Company or may cause the Equipment to be
lettered in some other appropriate manner for convenience
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of ideutifieation of the inderest of the Cowmpany or such
Alfiliate or lessec therein.

Arnticne 7. Replacement of Fguipment. In the ovent
that any unit of Eyuipiwut shall be worn oul, lost, con-
demned, sfolen, destroyed, irreparably damaged, seized by
government or otherwise rendered permancatly unfit for
use Fronany catse whalsoever (such oecurrenees being here-
inafter called Casuully Occurrcoces) prior to the paymcent
of the fuil umount of the Couditional Sale Indiebleduess,
together with inferest thereon, and all other payments
required hereby, the Company shall promptly (after it has
knowledsse of guch Casunlty Oceurrence) and fully inform
the Vendor in regard thereto. When the total Casualty
Value (ax hereinafter detined) of units that have snffered a
Casuaily Occurrence shall exceed $100,000 (exclurive of
units having suffered a Casnally Occeurrence with respoel to
which a payment shall have been made to the Vendor pur-
suant to this Article 7) and the Company shall have re-
ceived knowledge thereof, the Company shall promptly pay
to the Vendor a sum cqual to the Casualty Value of such
units, as of the date of such paymeut, and shall file with
the Vendor a eertificate of the Presideni, any Viee Presi-
dent or the Treasarer of the Company setting forth the
Casualty Value of such unil of Equipment suffering
a Casualty Occurrence, and the Vendor shall not there-
after have auy interest in ~uch unit or in any malerial
salvageable from sueh unit. For all purposes of this
Article 7 the Casualty Value of any unil suffering a
Casualty Occurrence (other than a replacement unit) shall
he that proportion of the unpaid halance of the (‘ondilional
Sale Indebtedness, as the final Purchase Price of sach unit
bears 1o the Final Invoiced Purchase Price of the Kiuip-
ment. The Casualty Valuce of each replacement unit suifer-
ing o Casualty Ocenrrence shall be that proportion of the
cost of such unit (provided through the application of
monuys paid to the Vendor pursuant to the first paragraph
of this Article 7) which the number of instalment payment
dates remaining as of the date payinent is made with respeet
to such Casualty Oceurrence, hears {o the numbcer of instal-
meni naymeni dates so remaining as of the date of thr
acquisition of such replacement unit.
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Any money paid to the Vendor pursuant to the preced-
ing paragraph of this Article 7 shall, so long as none of the
events of default specified in Article 17 hereof shall have
occurred and be continuing, be applied, in whole or in part,
as the Company may direct in a written instrument filed
with the Vendor, to prepay instalments of the Conditional
Sale Indebtedness, or, toward the cost to the Vendor (which
cost shall be the cost or fair value, as the case may be, set
forth in the officer’s certificate hereinbelow provided for in
the next suceceeding subparagraph (1)) of a comparable unit
or units of standard-gauge railroad equipment (other than
work or passenger equipment) first put into service no ear-
lier than May 1, 1971, to replace such unit suffering a
Casualty Occurrence; provided, however, that, if at any
time after the last ‘Closing Date, the total amount of
such moneys on deposit with the Vendor shall exceed the
total amount of the remaining unpaid instalments of the
Conditional Sale Indebtedness, the Vendor shall, on re-
quest of the Company, pay the amount of such excess to
the Company. In case any money is applied to prepay
instalments, it shall be so applied, on the instalment date
next following receipt by the Vendor of such written direc-
tion, to reduce instalments falling due in the inverse order
of their maturities, after payment by the Company of all
interest then accrued on each instalment or portion thereof
so prepaid, but without premium.

The Company will cause any replacement unit or units to
be marked as provided in Article 6 hereof. Any and all
such replacements of Equipment shall constitute accessions
to the Equipment and shall be subject to all the terms and
conditions of this Agreement as though part of the origi-
nal Equipment delivered hereunder and shall be included
in the term ‘‘ Equipment’’ as used in this Agreement. Title
to all such replacements shall be vested in the Vendor free
and clear of all prior claims, liens, security interests and
other encumbrances, except Permitted Liens as defined in
Article 12 hercof, and shall be taken initially and shall re-
main in the name of the Vendor subject to the provisions
hercof, and the Company shall execute, acknowledge, de-
liver, file, record or deposit all such documents (including
the filing with the Interstate Commerce Commission in
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accordance with Scetion 20¢ of the Interstate Commerce
Acl of an appropriate =upplemental agreement deseribing
such replacements) and do any and all such aetx ax may he
necessary 1o cause such replacements to come uuder and he
subjeet to this Agreemoent, and to proteet ihe title of the
Vendor 1o =ueh veplacement units. All such replacement
units shall be warranteed in like manner as is eustomary
for unity ol lixe type and age. Whenever the Company shall
file with the Vendor a written direction to apply umounts
loward the cost of any replacement unit or unifs, the (foun-
pany shall file therewith in such number of counterparts as
may reasonably he requested:

(1) a certificate of a Viee President or the (‘hief
Mechanical and Engineeriug Officer of the (fompany
certifying that such replaceinent unit is standard-
gauge railroad equipment (oiher than work or passen-
ger equipment) first put into service no earlier than
May 1, 1971, and is warranleed by the manufacturer
of such unit in like manner as is customary for equip-
ment of like type and age, and has been marked as
required by the provisions of this Article 7, and certi-
fying, in the event such replacement unit is new cquip-
ment, the cost of such replacemend uuit and, in the
event such replacement unit shall be equipment there-
tofore used in railroad service, the fair value thereof;

(2) an opinion of counsel for the Company that title
to such replaccment wnit is vested in the Vendor free
and clear of all prior claims, licus, seenrily interests
and other encumbranees exceplt Permitted Liens as
defined in Article 12 thercof, thal such unit has come
under and beeowe subject {o this Agreemcnt and that
the Compauy has duly filed with the Inferstate Com-
meree Commission, ar provided by the third paragrapl
of this Artiele 7, the suppleinental agreement required
herehy and duly taken all other action required hiereby
and

(3) a bill of sale to the Vendor from the owner of
such replacement units in form and substance satisfac-
tory to the Vendor, together with the warranty referred
to in clausc (1) above.
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So long as none of the events of default specified in
Article 17 hereof shall have happened and be continuing,
any money paid to the Vendor pursuant to this Article 7
shall, if the Company shall in writing so direct, be invested,
and rcinvested pending its application as hereinabove pro-
vided, in such bonds, notes, or other direct obligations of
the United States of America, or obligations for which the
full faith and credit of the United States is pledged to pro-
vide for the payment of interest and prinecipal or open
market commercial paper rated ¢‘prime’’ or its equivalent by
Standard & Poor’s Corporation or Moody’s Investors Serv-
iee, Inc., or successor to either of them or in cerfificates of
deposit of commercial banks in the United States of America
having capital and surplus aggregating at least $50,000,000,
in each case maturing in not more than one year from the
date of such investment (hereinafter called Authorized In-
vestments), as may be specified in such written direction.
Any such obligation shall from time to time be sold and the
proceeds thereof reinvested in such Authorized Investments
as the Company may in writing direct. Any interest re-
ceived by the Vendor on any Authorized Investments shall
be held by the Vendor and applied as herein provided. Upon
any sale or payment at maturity of any Authorized In-
vestments, the proceeds thereof, plus any interest received
by the Vendor thereon, up to the cost (including acerued
interest) thereof shall be held by the Vendor for application
pursuant to this Article 7. If such proceeds (plus such in-
terest) shall be less than such cost, the Company will
promptly pay to the Vendor an amount equal to such de-
ficiency, and unless, an event of default specified in Article
17 hercof shall have occurred and be continuing, if the
amounis received thercon, including interest received upon
or prior to such disposition, shall exceed such cost, the
excess shall be paid to the Company upon its written re-
quest. The Company will pay all expenses incurred by the
Vendor in connection with the purchase and sale of ‘Author-
ized Investments.

If one of the Events of Default specified in Article 17
hercof shall have happened and be continuing, then so
long as such Event of Default shall continue all moncy then
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held by the Vendor pursuant to this Arlicle 7 (including
for this purpose Authorized Investments) shall be applied
by the Vendor as if such money were money rececived
upon the sale of Equipment pursuant to Article 18 hereof.

ArrmicLe 8. Maintenance and Repuir. The Company will
at all times maintain the Eguipment in good ovder and
good running repair at its own expense,

Articre Y. Compliance with Laws and Rules. During
the term of this Agreement the Company will eommply in
all respeets with all laws of the jurisdietions in which
operations of the Company involving {he Fquipment may
exlend, with the interchange rules of the Association of
American Railroads and with all lawful rules of the Depart-
meni of Transportation, the Interstate CCommerce Commis-
sion and any other legislative, executive, administrative
or judicial body exercising any power or jurisdiction over
the Equipment, to the extent that such laws and rales affeet
the title, operation or usc of the Equipment; and in the
event that such laws or rules require the alteration of the
Equijmuent. the Company will eonform {herewith, at its ex-
pense, and will maintain the same in proper condition for
operalion under such laws and rules: prowvided, howerer,
that the Company may, in good faith, contest the validity
or apnlication of any such law or rule in any reasonable
manuner which does not, in the opinion of the Vendor,
adversely alfeet the property or rights of the Vendor
hereunder.

ArticLe 10, Reports and Inspections. On or bofore
April 30 in each year, commencing with the year 1972, the
Company shall furnizh to the Vendor an aceurate state-
ment signed by an officer of the Company as of the preeeding
December 31, (a) showing the amount, description and
nutbers of the Bguipment then eovered hereby, the amount,
deseription amd numbers of all units of the Fquipment that
may have =fTeved a Casually Oceurrence during the pre-
ceding calendar year (or sinee the date of thix Agreement in
the case of ihe first such staiement), and such other infor-
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mation regarding the condifion and state of repair of the
Equipment as the Vendor may reasonably request and (b)
stating that, in the case of all Equipment repaired or re-
painted during the period covered by such statement, the
numbers and markings required by Article 6 hereof have
been preserved or replaced. The Vendor shall have the
right, by its agents, to inspect the Equipment and the Com-
pany’s records with respect thereto at such times as it may
reasonably request, but no failure by the Vendor or its
agents to make any such inspection shall be deemed a
waiver of any of the Vendor’s rights under this Agreement.

ArticLE 11. Possession and Use. The Company, so
long as an Event of Decfault (as hereinafter defined)
shall not have occurred and be continuing under this Agree-
ment, shall be entitled to possession and use of the Equip-
meni upon the lines of railroad owned or operated by it
cither alone or jointly with others and whether under lease
or otherwise, and upon the lines of railroad owned or oper-
ated by any railroad company controlled by, or under com-
mon control with the Company, or over which it has track-
age rights or upon connecting and other railroads in the
usual interchange of traffic, from and after delivery of the
Equipment by the Manufacturers to the Company, but only
upon and subject to all the terms and conditions of this
Agrecement. The Company shall not, without the prior writ-
ten consent of the Vendor, assign or transfer its rights in
the Equipment hereunder or transfer or sublet the Equip-
ment or any unit thereof except to an affiliate (and then only
subject to this Agreement and without releasing the Com-
pany from its obligations hereunder).

ArticLE 12. Prohibition Against Liens. The Company
will pay or satisfy and discharge any and all sums claimed
by any party from, through or under the Company or its
suceessors or assigns which, if unpaid, might become a
lien, charge or sceurity interest upon the Equipment, or any
unit thereof, equal or supcrior to the title of the Vendor
thereto, but shall not be required to pay or discharge any
such claim so long as the validity thercof shall be contested
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in good faith and by appropriate legal proceedings in any
reasonable mammer and the non-payment thereof does not,
in the opinion of the Vendor, adversely affect the property
or rights of the Vendor hereander. Any amounts paid by
the Vendor in discharge of liens, charges or seeurily inter-
ests upon the Fquipment shall be seeured by and under this
Agreement.

This covenant will not be deemed breached by reason of
liens for taxes, assessments or governmental charges or
levies, in cach case not due aud delinquent or undeter-
mwined or inchoate maierialmen’s, mechanies’, workmen'’s,
repairmen’ or other like liens arising in the ordinary
course of husiness and, in each case, not delinquent (snch
liens being herein called Permitted Liens).

Arricre 13, Company’s Indemnities; Manufucturers’
Warranties. The Company agrees to indemnify and save
harmless the Vendor and cach Manufacturer from aud
against all lozses, damages, injuries, liabilities, claims and
demands whatsoever, regardless of the eanse thercof, and
expenses in connection therewith, including counsel fees,
arising oul of retention by the Vendor of title to the Equip-
mient, or out of the use and operalion thereof by the Com-
pany during the period when title thereto remains in the
Vendur or thie transfer of title to the Equipment by the
Vendor pursuant to any of the provisions of this Agree-
ment. This covenant of indemnily shall continue in full
foree and effeet notwithstanding the full payment of the
Conditional Sale Indebtedness, together with interest there-
on, and a'l other payments as herein provided, and the
transfor of litle to the Equipmend, as provided in Article §
hercof, or the termination of this Agreement in any manner
whatisoever,

After aceentance hy the Company of any unit or units of
Tquipanent as provided for under Article 2 hercof, the Com-
pany will bear the rizk of, and shall noi be released from its
obligations hereunder in the event of, any damage to or the
destruciion or loss of such wnit or units.
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Each Manufacturer warrants that each unit of Equipment
to be sold and delivered by it pursuant to this Agreement
will be built in accordance with the requirements, Specifi-
cations, and standards referred to in Article 1 hereof, and,
except in cases of articles and materials specified by the
Company and not manufactured by such Manufacturer, war-
rants each such unit to be free from all defects in material
and workmanship under normal use and service, the liability
of the Manufacturer hereunder being limited, as the ‘Com-
pany may elect, to those remedies set forth in respect of
each Manufacturer on Schedule B hereto; provided, how-
ever, that the Manufacturer be notified of the fault or defect
when it is first discovered and given reasonable opportunity
to verify any claimed defect in workmanship or material.

The foregoing warranty of each Manufacturer shall begin,
with respect to each unit of Equipment, at the time of
delivery of such unit to the Company and shall continue
as provided in respect of each Manufacturer on Schedule
B hereto. This warranty is expressly in lieu of all other
warranties of each Manufacturer expressed or implied and
cach Manufacturer neither assumes nor authorizes any
person to assume for it any other warranty liability in
conncction with the construction and delivery of the Equip-
ment, including the service performance of materials and
specialties designated by the Company over which the
Manufacturer has no control, except for the patent indemni-
fication contained in Article 14 of this Agreement. No Man-
ufacturer shall have any liability for lost profits or indireet,
incidental, consequential or commercial losses. Fach Manu-
facturer makes no warranty of merchantability or fitness
for a particular purpose.

Bach Manufacturer agrees that, with respect to its pur-
chase of any articles or materials specified by the Com-
pany, it will endeavor to sccure from the manufacturer of
such articles or materials a warranty to the Company
substantially in the form of the warranty from the Manu-
facturer to the Company contained in this Article. If the
Manufacturer is unable to secure such a warranty, it shall
promptly so inform the Company, and the Company shall
thereafter either specify another article or material, in lien
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of the article or material originally specified, or accept the
original ariicle or material with such warranty as may be
secured.

Fach Manufacturer agrees with the Company that the
acceptance of any unit by the Company under Article 2
hereof shall not be deemed a waiver by the (lompany of
any of its rights under this paragraph. This warranty shall
continue in full force and effect for the period stated not-
withstanding the full payment of the Conditional Sale In-
debtedness, together with interest thereon, and all other
payments as herein provided, and the transfer of title to
the Eguipment, as provided in Article 5 hereof, or the
termination of this Agreement in any manner whatsoever.

ArticLe 14. Patent Indemnities. Kxeepl in cases of
dexigus, systens, processes or formulae utilized by a Manu-
facturer in or about the consiruction of units of Kquipment
as a result of speeification by the Company, and articles and
materials specified by the (fompany and not manufactured
by the Manufacturer, the Manufacturer agrees to indem-
nify, protect and hold the Company harmless from and
against any and all liability, claims, demands, costs,
charges and expenses, including royalty payments and
counxel fees, in any manner imposed upon or aceruing
against the Company, or the user of any of the Equipment,
because of the use in or abhout construction of the Equip-
ment or any unit thereof, of any design, system, process, or
formula, article or material infringing or claimed to in-
fringe on any patent or other right. The Company likewise
will indemnify, proteet and hold the Vendor and the Manu-
facturer harmless from and against any and all liahility,
claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or accruing against the Vendor and/or the Manu-
facturer hecause of the use in or about the construction
of any unit of Equipment, of any such design, system,
process, or formula specified by the Company and not de-
veloped or purported to be developed by the Manufae-
turer or arlicle or material specified by the Company and
not manufactured by the Manufacturer, which infringes,
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or is claimed to infringe, on any patent or other right other
than patents or other rights controlled by the Manufacturer.

Each Manufacturer agrees to and hereby does, to the
extent legally possible without impairing any claim, right
or cause of action hereinafter referred to, transfer, assign,
set over and deliver to the Company every claim, right and
cause of action which such Manufacturer has or hereafter
shall have against the originator of any designs or against
the seller or sellers of any designs specified by the Com-
pany, or articles or materials specified by the Company and
purchased or otherwise acquired by the Manufacturer for
use in or about the construction of the Equipment, or any
unit thereof and arising out of such use, on the ground that
any such design, article or material or operation thereof
infringes or is claimed to infringe on any patent or other
right, and further agrees to execute and deliver to the
Company all and every such further assurance as may be
reasonably requested by the Company, more fully to effec-
twate the assignment, transfer and delivery of every such
claim, right and cause of action. The Manufacturer will
give notice to the Company of any claim known to the
Manufacturer from which liability may be charged against
the Company hereunder, and the Company will give notice
to the Manufacturer of any claim known to the Company
from which liability may be charged against the Manu-
facturer hereunder.

Each Manufacturer agrees that, with respect to the pur-
chase of any articles or materials specified by the Com-
pany and not manufactured by the Manufacturer, it will
endeavor to secure an undertaking by the manufacturer
of such articles or materials to indemnify the Company
and/or the Manufacturer with respect to such articles or
materials, substantially in the form as that of the Manu-
facturer to the Company contained in this Article. In the
event that the Manufacturer is unable to secure such an
undertaking of indemnification, it shall promptly so inform
the Company, and the Company shall thereafter either
specify another article or material in lieu of the article or
material originally specified, or accept the original article
or material subject to such indemnification as may be
secured.
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The foregoing covenants of indemnity shall continue in
full force and effect, notwithstanding the full payment of
the Conditlional Sale Indebtedness, together with interest
thereon, and all other payments as herein provided, and the
transfer of title to the Kquipment, as provided in Artiele 5
hereof, or the termination of this Agreement in any manner
whatsoever.

ArTicLE 15. Assignments. The Company, to the extent
that it may effectively do so under applicable provisions
of law, covenants not to sell, assign, transfer or otherwise
dispose of all or any of its rights under ihis Agreement
or, excepl as provided in Article 11 hereof, transfer the
right to possession of any unit of the Kquipment without
first obtaining the written consent of the Vendor. An assign-
ment or transfer to a railroad company or other purchaser
(including a successor corporation by consolidalion or
merger) which shall acquire all or substantially all the rail-
way rolling stock of the Company, and which, by execution
of an appropriate lustraument satisfactory to the Vendor,
shall assume and agree to perform each and all of the
obligations and eovenants of the Company hercunder, shall
not be deemed a breach of this covenant.

All or any of the rights, benefits and advantages of the
Vendor under this Agreement, including the right to re-
ccive the payments herein provided to be made by the Com-
pany, may be¢ assigned by the Vendor and reassigned by
an assignee at any time or from iime to {ime. No such
assignment shall subjeet any assignee to, or relieve any
Manufacturer from, any of its obligations to cause to be
consiructed and to deliver the Fquipment in accordance
herewith or to respond {o any of its warranties and inden:-
nities contained in Articles 13 and 14 hereof, or relicve the
Company of ils obligations to any Manufacturer under
Artieles 1, 2, 4, 13, 14 and 15 herecof and subparagraphs
(a) and (b) of {the third paragraph of Article 3 herecof,
or any other ohligation whiech, according to s ferms and
coniext, is intended to survive an assignment.

Upon any such assignment either the assignor or the
assignee shall give written notice to the Company, together
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with a counterpart or copy of such assignment, stating the
identity and post office address of the assignee, and such
assignee shall by virtue of such assignment, acquire all of
the assignor’s right, title and interest in and to the Equip-
ment, or in and to a portion thereof, as the case may be,
subject only to such reservations as may be contained in
such assignment. From and after the receipt by the Com-
pany of the notification of any such assignment, all pay-
ments thereafter to be made by the Company hereunder
shall, to the extent so assigned, be made to the assignee at
the address of the assignee specified in the aforesaid notice.

The Company recognizes that it is the custom of railroad
equipment manufacturers or sellers to assign agreements
of this character and understands that the assignment of
this Agreement, or of some or all of the rights of the Ven-
dor hereunder, is contemplated. The Company expressly
represents, for the purpose of assurance to any person,
firm or corporation considering the acquisition of this
Agreement or of all or any of the rights of the Vendor
hereunder, and for the purpose of inducing such acqui-
sition, that in the event of such assignment by the Vendor,
as hercinbefore provided, the rights of such assignee to
the unpaid balance of the Conditional Sale Indebtedness,
together with interest thereon, and all other payments as
herein provided, or such part thereof as may be assigned,
as well as any other rights hercunder which may be so
assigned, shall not be subject to any defense, set-off,
counterclaim or recoupment whatsoever arising out of any
breach of any obligation of any Manufacturer in respect
of the Hquipment to be constructed and sold by it here-
under, or the manufacture, construction, delivery, or war-
ranty thercof, or in respect of any indemnity herein
contained, nor subject to any defense, sct-off, counterclaim
or recoupment whatsoever arising by rcason of any other
indcbtedness or liability at any time owing to the Company
by any Manufacturer. Any and all such obligations, how-
soever arising, shall be and remain enforceable by the
Company against and only against the Manufacturer.

In the event of any such assignment, or successive assign-
ments by the Vendor, of title to the Equipment and of
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the Vendor’s rights hereunder in respect thereof, the Com-
pany will, whenever requested by such assignee, change the
names and word or words to be marked on each side of
cach unit of the Equipment so as to indicate the title of
such assignee to the Equipment, with such names and word
or words as shall be specified by such assignee, subjeet to
the requirements of the laws of the jurisdictions in which
the Equipment shall be operated by the Company relating
to such names and word or words for use on equipment
covered by conditional sale agreemenis with respect to
railroad equipment. The cost of marking such names and
word or words with respect to the first assignee of this
Agreement (or to a suceessor agent in ease, and to the
extent that, the firsi assignee is an agent) of not less than
all of the Equipment shall be borne by the Company. The
cost of marking such nanies and word or words in connection
with any subsequent assignment (other than to a successor
agent if the first assignee is an agent) or of an initial assign-
ment of less than all of the Equipment shall be borne by the
assignee.

In the event of any such assignment prior {o the com-
pletion of delivery of the Kquipment, the Company will, in
conneetion with each seltlement for a Group of Equipment
subsequent to such transfer or assignment, drliver to the
assignee, at the {ime of delivery by the Company of notice
fixing the Closing Date with respeet to such Group, all
documents required by the terms of such assignment to be
delivered to the assignece in conuection with such setile-
ment, in such number of counterparts as may reasonably
be requested, except for any opinion of counscl for the
assignee.

If this Agrecment shall have been assigned by a Manu-
facturer and the assignee shall not make payment fo such
Manufacturer on the Closing Dale with respeet to a Group
of Equipmeni of an amount equal to that poriion of the
aggregale Purchase Price of such (iroup payable by the
Company pursuant to subparagraph (e) of the third para-
graph of Article 3 hereof, the Manufaciurer will promptly
notify the Company and if such amount shall not have been
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previously paid to the Manufacturer, the Company will, not
later than 90 days after such Closing Date, pay or cause to
be paid to the Manufacturer such amount, together with
interest thereon from such Closing Date, to the date of
payment by the Company at the prime rate of interest
charged by The Chase Manhattan Bank, (N.A.) in effect on
the date when such payment was due, and in such cvent the
Assignee shall reassign to such Manufacturer, without re-
course to the assignee, all of the right, title and interest of
the Assignee in and to the units of Equipment with respect
to which payment had not been made by the Assignee. In
the event that the Company shall pay, or cause to be paid,
such amount to a Manufacturer, the Company shall be re-
lieved of its indebtedness in respect to the Purchase Price
of the Equipment pursuant to subparagraph (c) of the
third paragraph of Article 3 hereof to the extent of the
amount so paid.

ArmicLe 16. Application of Default and Remedy Pro-
visions. It is contemplated that coincident with, or shortly
after, the execution and delivery of this Agreement, each
Manufacturer will assign to a single assignee or to a single
agent for several assignees: (a) all of its right, title and in-
terest in and to the Equipment and each unit thereof, to be
constructed and sold under this Agreement, when and
as severally delivered and accepted, and upon payment to
cach Manufacturer of the amount required to be paid by any
such assignee or agent, (b) all the right, title and interest
of such Manufacturer in and to this Agreement in respect to
the Equipment to be constructed and sold under this Agree-
ment (except the rights to comstruct and to deliver, the
rights to receive the payments specified in subparagraphs
(a) and (b) of the third paragraph of Article 3 and in the
final paragraph of Article 15 of this Agreement and without
relieving the Company of its obligations to the Manufaec-
turers under Article 14 hereof), and the right to reimburse-
ment for taxes as provided for in Article 4 hereof, and in
and to any and all amounts which may be or become due or
owing by the Company to the Manufacturer under this
Agreement on account of the Company’s indebtedness in
respect of the aggregate Purchase Price of the Equipment
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and interest thereon, and in and to any other sums becoming
due from the Company under this Agreement other ihan
those hercinabove excluded; and (¢) all of each Manufac-
turer’s rights (except as aforesaid), powers, privileges and
remedies under this Agreement. It is the intent of the par-
ties to this Agreement that if, following any such assign-
ment by a Manufacturer to an assignee or a single agent for
several assignees, an Kvent of Defaull shall have oceurred
and be continuing as hereinafier provided in Article 17 of
this Agrecenment in respect of any obligation of the Company
to the Manufacturer so assigned, such assignee or agent
shall be entitled {o enforce all of the assigned rights, powers,
privileges and remedies of such Manufacturer under this
Agreement.

Arnmicre 17. Defaults. In the event that any one or more
of the following Events of Default shall occur and be con-
tinuing, to wit:

(@) The Company shall fail to pay in full any por-
tion of tle Conditional Sale Indebledness or any other
sum payable by the Company under this Agreement
within five days after payment thereof shall be due
hereunder; or

(b) The Company shall, for more than 30 days after
the Vendor shall have demanded in writing perform-
ance thercof, fail or refuse to comply with any cove-
nant, agreement, term or provision of this Agreement
or of any agreement entered into conenrrently herewith
relating to the financing of the INquipment, on itz part
1o be kept and performed or to make provision satis-
factory 1o the Vendor for such compliance; or

(¢) A petition for reorganization under Scetion 77
of the Bankruptey Act, as now constituied or as raid
Seetion 77 may he hereafter amended, shall be led by
or against the Company and, unless such petition shall
have been dismissed, nullified, stayed or otherwise ren-
dered inelfective (but then only so long as such stay
shall continue in foree or xuch ineffecliveness shall
continue), all the ohligations of the Company under this
Agrecment shall not have been duly assumed in writing,
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pursuant to a court order or decree, by a trustee or
trustees appointed in such proceedings in such manner
that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within
30 days after such appointment, if any, or 60 days
after such petition shall have been filed, whichever shall
be earlier; or

(d) Any proceedings shall be commenced by or
against the Company for any relief which includes, or
might result in, any modification of the obligations of
the Company hereunder, under any bankruptey or in-
solvency laws, or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations, ar-
rangements, compositions or extensions (other than
a law which does not permit any readjustment of the
indebtedness payable hereunder) unless such proceed-
ings shall have been dismissed, nullified, stayed or
otherwise rendered ineffective (but only so long as
such stay shall continue in force or such ineffectiveness
shall continue) and all the obligations of the Company
under this Agreement shall not have been duly assumed
in writing pursuant to a court order or decree by a
trustee or trustees or receiver or receivers appointed
for the Company or for its property in connection with
any such proceedings, or otherwise given the same
status as obligations assumed by such a trustee or
trustees or receiver or receivers, within 30 days after
such appointment, if any, or 60 days after such pro-
ceedings shall have been commenced, whichever shall
be earlier; or

(@) The Company shall make or suffer any unauth-
orized assignment or transfer of this Agreement or
any interest herein or any unauthorized transfer of
the right to possession of any unit of the Equipment;

then at any time after the ocecurrence of such an Event of
Default the Vendor may, upon written notice to the Com-
pany and upon compliance with any legal requirements
then in force and applicable to such action by the Vendor,
declare the entire indebtedness in respect of the unpaid
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balance of the Purchase Price of the Equipment (including
without limitation therelo the unpaid balance of the Clondi-
tional Sale Indebtedness, together with the interest thereon
then acerued and unpaid) and all other amounis payable by
the Company under this Agreement and not theretofore paid,
immediately due and payable, without further demand, and
thereafter the aggregate of the unpaid balance of the Pur-
chase Price of the Equipment (ineluding such balance of the
Conditional Sale Indebtednuss, together with the interest
thereon) and all such other amounts not theretofore paid
ghall bear interest from the date of such declaration at a
rate of 8% per annum, to the extent legally enforceable,
and the Vendor shall thereupon be entitled to recover judg-
ment for the entire unpaid balance of the indebtedness, pay-
able as aforesaid, in respeet of the aggregate Purchase
Price of the Kquipment, and {o colleet such judgment out of
any properly of the Company wherever situated.

The Vendor may at its diseretion waive any such Event
of Default and its conscequences and reseind and annul any
such declaration by notice to the Company in writing to
that effeet, and thercupon the respective rights of the
parties <hall be as they would have been if no such Event of
Default had existed and no such declaration had been made.
Notwithstanding the provisions of this paragraph, it is ex-
pressly understood and agreed by the Company that time
is of the essence of this Agreement and that no such waiver,
rescission or annulment shall extend to or affect any other
or subsequent default or impair any rights or remedies
consequent thercon.

ArTicLe 18, Rewmedics. If an Event of Defaunlt shall have
oceurred and be continuing as hercinabove provided, then
at any time after the entire indebtedness in respect of ithe
aggregate Purchase Price of the ¥quipment shall have been
declared immediately due and payable as hereinhefore pro-
vided and daring the continuance of such Event of Default,
the Vendor may, upon such furiher notice, if any, as may be
required for compliance with any mandatory requirement of
law applicable to the action to be taken by the Vendor, take
or cause o be taken by its agent or agents immmediate pos-
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session of the Hquipment, or any unit thereof, without
liability to return to the Company any sums theretofore
paid and free from all claims whatsoever, except as herein-
after in this Article 18 expressly provided, and may remove
the same from possession and use of the Company or any
other person and for such purpose may enter upon the
premises of the Company or other premises where the
Equipment may be located and may use and employ, in con-
nection with such removal, any supplies, services and aids
and any available trackage and other facilities or means of
the Company, with or without process of law.

In case the Vendor shall rightfully demand possession
of the Equipment pursuant to of this Agreement and shall
reasonably designate a point or points for the delivery of
the Equipment to the Vendor, the Company shall, at its
own expense, forthwith and in the usual manner, cause the
Equipment to be moved, to such point or points as shall be
designated by the Vendor and shall there cause the Equip-
ment to be delivered to the Vendor; and, at the option of the
Vendor, the Vendor may keep the Equipment on any of the
lines or premises of the Company until the Vendor shall
have leased, sold or otherwise disposed of the same, and for
such purpose the Company agrees to furnish without charge
for rent or storage, the necessary facilities at any point
or points selected by the Vendor reasonably convenient
to the Company. This Agreement to deliver the Equipment,
as hereinbefore provided, is of the essence of this Agree-
ment between the parties, and, upon application to any
court of equity having jurisdiction in the premises, the
Vendor shall be entitled to a deeree against the Company
requiring specific performance hereof. The Company here-
by expressly waives any and all claims against the Vendor
and its agent or agents for damages of whatever nature
in connection with any retaking of any unit of the Equip-
ment in any reasonable manner.

If an Event of Default shall have occurred and be con-
tinuing, as hereinbefore provided, then at any time there-
after during the continuance of such Event of Default and
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after the entire indebiedness in respeet of the aggregate
Purchase Price of the Equipmeut shall have been deelared
immediately due and payable, as hereinbefore provided, the
Vendor (affer retaking possession of the Hquipment as
hereinbefore in this Artiele 18 provided) may, subject to
any mandatory requirements of law then in force appli-
cable thureto, at its election retain the Kquipment as its
own and make such digposition thereof as the Vendor shall
deem [it, and in such event all the Company’s rights in the
Equipment will thereupon {erminate and all payments
made by the Company may be retained by the Vendor as
compensation for the use of the Hquipment hy ithe Com-
pany; provided, however, that if the Company, within 30
days of receipt of notice of the Vendor's eleciion to retain
the Equipment for ils own use, as hercinafier provided,
shall pay or eanse 1o be paid to the Vendor the total unpaid
balance of such indebtedness (including, without limitation
thercto, the unpuid balance of the Conditional Sale Indebt-
edness, togeiber with interest thereon acerued and mmpaid),
and all other amounts payable by the Company under this
Agreement, then in such cevent ab=olute right to the pos-
session of, title to and property in the Equipment shall
pass to and vest in the Company.

The Vendor with or without the reiaking of possession
thercof may, at its eleclion and upon reasonable notice to
the Company and to any other person to whom mnolice of
time and place must be given by law, sell the Equipment, or
any unit thereof, free from any and all claims of the Com-
pany, or of any other party claiming from, through or under
the Company at law or in equity, at public or private sale
and with or without advertlisement as the Vendor may de-
termine, and pending any such sale the Vendor with or with-
out retaking possession of the Kaquipment may, but shall
huve no obligation to, lease from time to time any or all
unitx thereof to sueh persons or corporations ou =uch terms
and for such periods as it shall deem advisable, all subject to
and in corapliance with any mandatory requirements of law
then in foree and applicable to such sale: provided, how-
ever, that if prior to such sale and prior to the making of a
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contract for such sale, the Company should tender full pay-
ment of the total unpaid balance of the indebtedness in
respect of the Purchase Price of the Equipment, together
with interest thereon accrued and unpaid and all other pay-
ments due under this Agreement as well as expenses of the
Vendor undertaking possession of, uncovering, storing,
holding and preparing the Equipment for, and otherwise
arranging for, the sale and the Vendor’s reasonable attor-
ney'’s fees, then in such event absolute right to possession of,
title to and property in the Equipment shall pass to and
vest in the Company. The proceeds of such sale, less the
attorncys’ fees and any other expenses incurred by the Ven-
dor in taking possession of, removing, storing and selling
the Equipment, shall be credited on the amount due to the
Vendor under the provisions of this Agreement. Written
notice of the Vendor’s election to retain the Equipment for
its own use may be given to the Company by registered mail
addressed to the Company as provided in Article 23 hereof,
at any time during a period of 30 days after the entire in-
debtedness in respect of the aggregate Purchase Price of
the Equipment shall have been declared immediately due
and payable as hereinbefore provided ; and if no such notice
shall have been given, the Vendor shall be deemed to have
clected to sell the Equipment in accordance with the provi-
sions of this Article 18.

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
under may be held or conducted at such place or places
and at such time or times as the Vendor may specify, in
one lot and as an entirety, or in separate lots, and without
the necessity of gathering at the place of sale the property
to be sold, and in general in such manner as the Vendor
may determine in compliance with any such requirements
of law, provided that the Company shall be given written
notice of such sale as provided in any such requirements,
but in any event not less than ten days prior thereto, by
registered mail addressed to the Company as provided in
Article 23 hereof. If such sale shall be a private sale per-
mitted by such requirements, it shall be subject to the right
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of the Clompany {o purchase or provide a purchaser, within
10 days after notice of the proposed =ale price, at the
same prive offered Ly the intending purchaser or a betier
price. To the extent nol prohibited by any sueh reguire-
ments of law, the Veudor may bid for and become the par-
chaser of the Kquipmeni, or any unit thervol, ~o otfered
for ~ale without aceountability to the Cowpany (exeept to
the extent of sarplus money received as hereinafter pro-
vided in this Article 18), and in payment of the purchase
price therefor the Vendor shall be enfitled, to the exient
not prohibited as aforesaid, to have eredited on account
thereof all sums due to the Vendor from the Company
hereunder.

Each and cvery power and remedy herely specifically
given {o the Vendor shall be in additiou to every other
power and remedy hereby speeifieally given or mnow or
hercafter existing al law or in equity, and each and every
power and remedy may be exercised trom time 1o time and
simultancously and as often and in such order as may be
deemed expedient by the Vendor, All such powers and
remedies #hall be eumulative, and the vxercise of one shall
not he decmed a waiver of the right to exereise any other
or others. No delay or omission of the Veudor in the exer-
cize of any such power or remedy and no renewnl or exien-
sion of any payments due bereunder shall impatr any such
power or remedy or shall be construed o be a waiver of
any defaull or an acquiescence therein.

If, after applying all sums of money realized by ile
Vendor under the remedies herein provided, there shall re-
main any amount Jdue to it under ihe provisions of this
Agrecment, the Company shall pay the amount of such de-
ficicney to the Vendor upon demand, and, il the Company
shall £ail to pay such deficieney, the Vendor may bring suit
therefor amnl ~hnll be entitled to recover a judgment there-
Tor against Lhe Company. I, alter applyving as aforesuid
all sumis realized by the Vendor, there shall remain a sur-
plus in the possession of the Vendor, such surplus shall he
paid to the Company.
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The Company will pay all reasonable expenses, including
attorneys’ fees, incurred by the Vendor in enforcing its
remedies under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then in
such suit the Vendor may, to the extent permitted by law,
recover reasonable expenses, including attorneys’ fees, and
the amount thereof shall be included in such judgment.

Arricre 19. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
state, or which by any applicable law of any state would
convert this Agreement into any instrument other than an
agreement of conditional sale (which is not overriden by
any provision of applicable federal law), shall as to such
state be incffective, without modifying the remaining pro-
visions of this Agreement. Where, however, the conflicting
provisions of any applicable state law may be waived, they
are hereby waived by the Company to the full extent per-
mitted by law, to the end that this Agreement shall be
dcemed to be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement, the
Company, to the full extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession
of or to sell the Equipment, or any unit thereof, any
other requirements as to the time, place and terms of sale
thereof, any other requirements with respect to the en-
forcement of the Vendor’s rights hereunder, and any and
all rights of redemption.

Armicre 20. Eziension not a Waiver. No delay or
omission in the exercise of any power or remedy herein
provided, or otherwise available to the Vendor, shall
impair or affect the Vendor’s right thereafter to exercise
the same. Any extension of time for payment hereunder,
or other indulgence duly granted to the Company, shall
not otherwise alter or affect the Vendor’s rights or the
Company’s obligations hereunder. The Vendor’s acceptance
of any payment after it shall have become due hereunder
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shall not be deemed to alter or affect the Company’s obliga-
tions or the Vendor’s rights hereunder with respeet to
any subsequent payments or defaults therein.

ArticLE 21. Recording. The Company will cause this
Agrcement and any supplements hereto and any assign-
ment hereof (a counterpart of the first such assignment
being attached hereto) to be filed and recorded with the
Intersiate Commerece Commission in accordance with Sce-
tion 20c¢ of the Interstate Commerce Act, and otherwise as
may bhe required by law or reasonably requested by the
Vendor, from time to time, for the purpose of proper pro-
teetion, to the satixfaction of counsel for the Vendor, of its
title to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention of this
Agrcement and the Company will promptly furnish to the
Vendor certificates or other evidences of such filing and
recording, and an opinion or opinions of counsel for the
Company with respect thereto, satisfactory to the Vendor.

ArticLr 22, Payment of Expenses. The Company will
pay all reasonable costs and expenses, except the counscl
fees of the Manufacturers, incident to this Agreement and
the first assignment of this Agreement (including the fees
and expenses of an agent, if the first assignee is an agent),
and any instrument supplemental or related thereto, inelud-
ing fees and expenses of counsel for, and inclading stamyp
and other taxes, if any, of, the first assignee of this Agree-
ment (including the fees and expenses of an agent, if the
first assignee is an agent) and any party or partics aequir-
ing intcrests in such first assignment, and in connection
with the transfer by any party or pariics of interests ac-
quired in such first assignment. For the purposes of this
Article 22, if the first assignee is an agent, then any suecees-
sor agenl to such agent shall also be considered the first
assignee.

ArticLr 23, Notice. Any notice to or demand upon the
Company pursuant hercto shall be deecmed to be properly
given or made if delivered or mailed, first class postage
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prepaid, to the Company at 345 Park Avenue, New York,
New York 10022 or at such other address as may have
been furnished in writing to the Vendor by the Company.
Any notice to or demand upon the Manufacturers pursuant
hereto shall be deemed to be properly given or made if
delivered or mailed, first class postage prepaid, to General
Electric at 2901 East Lake Road, Erie, Pennsylvania, to
Gunderson, Inc. at 4700 Northwest Front Avenue, Port-
land, Oregon 97208, to International Car, at 835 Englewood
Avenue, Buffalo, New York, to Motor Freight, at 1416 Dodge
Street, Omaha, Nebraska, to Pacific Car at 1400 North
Iourth Street, Renton, Washington 98003, and to The Darby
Produets of Steel Plate Corporation, at First and Walker,
Kansas City, Kansas or at such other address as may have
been furnished in writing to the Company by any such
Manufacturer. Unless otherwise herein provided, any notice
to or demand upon any assignee of the Vendor or of the
Company pursuant hereto shall be deemed to be properly
given or made if delivered or mailed, first class postage pre-
paid, to such assignee at such address as may have been
furnished in writing to the Company or the Vendor, as the
casc may he, by such assignce. An affidavit with respect
to such mailing of any notice or demand by the person
mailing the same shall be deemed 1o be conclusive evidence
of the giving of such notice or the making of such demand.

AxrticLe 24. Law Goverming. The terms of this Agree-
ment and the rights and obligations hereunder shall be
governed by the laws of the State of New York; provided,
however, that the parties shall be entitled to all rights
conferred by Scetion 20c¢ of the Interstate Commerce Act
and to the recording provisions of any other statute pur-
suant to which this Assignment may be recorded.

ArticLE 25. Article Headings. All article headings are
inserted for convenience only and shall not affect any
construetion or interpretation of this Agreement.

ArticLe 26. Effect and Modification of Agreement. No
variation of this Agreement and no waiver of any of its pro-
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visions or conditions shall be valid unless in writing and
duly exccuted on behalf of the Vendor and the Company.
This Agreement, including Sehedule A attached hereto, ex-
clusively and completely states the rights of the Vendor and
the Company with respeet {o the Equipment and amends
and supersedes all other agreements, oral or wriiten, with
respeet to the Kguipment including the Lease Agrecment,
dated as of May 1, 1971 hetween Pacific Car and the Com-
pany bul excepting the Purchase Agreement, dated as of
July 1, 1971 between Motor Freight and the Company.

ArticLe 27. Definitions. The term ¢Vendor’’, when-
ever used in this Agreement, meany, hefore any assign-
ment of auy of ils rights hercunder each Manufacturer, and
any suecesror or suceessors for the time being to its manu-
facturing properties and husiness, and, after any such as-
sigument, both any assignee or assignees for the {ime being
of suech particular assigned rights as regards such rights,
and also any assignor or assignors as regards any rights
hercunder that are retained and excluded from any assign-
ment; aud the term **Manufacturer’’, whenever used in
this Agreement, means both before and after any such as-
signment, the Manufacturer, and any successor or succes-
sors for the time being to its manufacturing properties and
business.

The term ¢ Company’’, whenever used in this Agreement,
means Union Pacific Railroad Company and also any as-
signee of its rights under this Agreement pursuant {o the
first sentence of Article 15 hercof.

ArticLE 28, Execution. This Agrcement may he exe-
cuted in any number of counterparis, cach of which so
exceuted shall be deemed to be an original, and such coun-
terparts together shall constitute but one and the same
contract, which shall ke sufficiently evidenced by any such
original counterpart. Although 1ihis Agreement is dated
for convenienee as of May 1, 1971, the actual date or dates
of execulion hereof by the partices hereto is or are, respee-
tively, the date or dates stated in the acknowledgments
hereto annexed.
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In Wrrxess WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused this instrument to
be executed in their respective corporate names by their
officers or representatives thereunto duly authorized and
their respective corporate seals to be hereunto affixed, duly
attested, all as of the date first above written.

GeENERAL Errecrric CoMPANY

General Manager, Locomotive
Products Department

Attest
Secretary
Gu~bpEersow, Ino.
By ciiiiiiiiiiiiiiiiiiieieaaaas
Attest: Vice President
Secretary
InTERNATIONAL CaAR CoMPANY
(Division of International Rameo, Inc.)
L 252
Divisional President
Attest

Secretary
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(]

Paciric Car axp Fouxory CoMPANY

By i
Vice President
Attost
Secretary
Uxiox Paciric Moror F'rRereHT COMPANY
By i e
Vice President
Attest
Secretary

Tre Darsy ProvucTs oF STEEL PLATE

CoORPORATION 7
-] .
.‘/ - /" 3 - / ! / ’
By/é'/. NP PR R - 7
reszdcnt

Vice President

. Secretary

@
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STaTE OF .
CouNnTy oF 88,2

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is the General
Manager, Locomotive Products Department of GENERAL
EvrecTrIc CoMPANY, that one of the seals affixed to the fore-
going instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors and
he acknowledged that the execution of the foregoing instru-
ment was the free act and deed of said corporation.

Notary Public

STATE OF
88.:
CouxnTtY OF
On this day of , before me person-
ally appeared - , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of GunpERsoN, INc., that one of the seals affixed to the
foregoing instrument is the corporate seal of said corpora-
tion, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors
and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Notary Public
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Statk or NEw York
CouNty or ERie 88.1

On this day of , before me person-
ally appeared Karw S, Loxg, to me personally known, who,
being by me duly sworn, says that he is President of INTER-
NaTIoNAL (Car Company (Division of International Rameo,
Inc.) that one of the seals affixed o the foregoing instru-
ment is the corporate seal of said corporation, that said in-
strument was xigned and sealed on behalf of said corpora-
tion by authority of its Board of Direetors and he acknowl-
cdged that the execution of the foregoing instrument was
the free act and deed of said corporation.

Notary Public

STATE OF .
CouxTY OF 88.1

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Pacrric Can axp Fouxpry Company, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Dircetors and he acknowledged that the execution
of the foregoing insirument was the free act and deed of
said corporation.

Notary Public
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STATE OF
88.:
CouxTY OF
On this day of , before me person-
ally appeared , 1o me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Uniox Paciric Motor FreErcET CoMPaNY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

StaTE OF %NU 6.1
CoUNTY OF lrf;'un/rf’b 8.:

On this X day of , before me person-
ally appeared (2., to me personally known,
who, being by uly sfrorg, Says that he is President of
Tae Darsy PRefircts or STeEEL PraTE CorPORATION, that one

of the seals affixed to the foregoing instrument is the cor-
porate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by authority
of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
decd of said corporation.

My Comnlecion Bxr e quby 22 <972



STATE OF Arsy
CouxTtY OF /rff%‘-"f 88.:

On this -/ “* day of [ cer o & /¥ 71, before me person-
ally appeared -- oL to me personally known,
who, being by me duly 3Worn, says that he is a Vice Presi-
dent of Ux1ox Paciric Ramwroap Compaxy, that one of the
scals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Direetors and he acknowledged that the execution

of the foregoing instrument was the frce act and deed of
said corporation.

e
[3

W L-,f-; L4 Ftpu i { o _.,/;(;)’

oy LY ‘o-."o-

L Notary P 11c

CLIZABCTI L. GAIDIME f.Vf‘; LA
Mutary Pultlic, S1a0e of Now York
LT T AN 1]
[ ST T I\:-' Ty
L R L A A R S I

Copniiaeton " apanes Marli. 30, 1972
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Manufacturer

General Electric

Gunderson
Motor Freight

International Car
Darby

Pacifiec Car

43
SCHEDULE B

Warranty

To repair at the Manufacturer’s plant or to deliver
to the Company at ils plant a new part {o replace
any part that may fail under normal serviee within
two yvears after shipment from the Manufacturer’s
plant or before the unit of Equipment in which such
part is located has been 250,000 miles in scheduled
service, whichever event shall first occur, because
of faulty work done by the Manufacturer or defee-
tive material in equipment manufactured by the
Manufacturer.

To repair or to deliver {o the Company at its plant
a new part to replace the defeclive part or to pay
the cost of repair or replacement aceording to the
AAR Code of Rules (loverning Condition of and
Repairs to Freight and Passenger Cars with Inter-
changed Traflic, any part of any unit that may fail
uuder normal serviee within two years after ship-
ment from the Manufacturer’s plant heeause of
inadequate design, faullty work done, or defeetive
material made by the Manufacturcr.

To repair at the Manufacturer’s plant or to deliver
to the Cfompany at {he Manufacturer’s plant, a new
part to replace any part of any unit that may fail
under normal service within one year after ship-
ment from the Manufacturer’s plant hecause of
faulty work done or defeetive material made by
the Manufacturer.

To repair the defeet at the Manufaciurer’s plant
or to replace the defeetive part or fo pay the
cost of repair or replacement according to the
AAR Code of Rules Governing Clondition of and
Repairs to Freight and Passenger Cars with In-
terchanged Traffie, any part of any unit thal may
fail under normal service within two years after
delivery of such unit {o the Company.




AGREEMENT AND ASSIGNMENT dated as of May 1,
1971 between GeENerRaL Eprectric Compaxy, a New York
corporation (hercinafter called General Kleetric), GuxpEr-
80N, Inxc., an Oregon corporation (hercinafter called Gun-
derson), INTERNATIONAL ('ar Comprany (Division of Inter-
national Rameco, Inc.), an Illinois corporation (hereinafter
called International Car), Pacrric Car a¥p Fouxpry Com-
raxy, a Washington corporation (hereinafter called Pacific
Car), Uxtox Paciric Moror FreicuT Compaxy, a Nebraska
corporation (hercinafier called Motor Freight), Tue Darey
Provroers oF STEEL Prate CurroraTiox, 2 Kansas corpora-
tion (hercinafier called Darby) (the foregoing companies
being hervinafier called colleetively the Manufacturers or
severally the Manufactarer) and Tue (‘mase MaNHATTAN
Baxk (National Association), a nalional banking associa-
tion with its business address at 1 Chase Manhattan Plaza,
New York, New York 10015, acting as Agent under an
Agreement dated as of May 1, 1971 (hereinafier called the
Finanee Agreement) and said banking corporation, so act-
ing being hereinafier called the Assignee.

WreREas, the Manufacturers and Union Pacifie Railroad
Company, a corporation duly organized and existing under
the laws of the State of Ultah, with an office in New York,
New York (hereinafier ealled the Company), have entered
into a Condilional Sale Agreement, dated as of May 1, 1971
(hereinafter called the Conditional Sale Agreement), cover-
ing the construction, sale and delivery, on the conditions
therein sct forth, hy the Manufacturers and the purchase
by the Company of the railroad equipment described in
Schedule A to the Conditional Sale Agreement (said
equipment belug hereinafter called the Equipment);

Now, Terrerore, Tois AGREEMENT WITNESSETH: That,
in consideration of the sum of One Dollar (%1.00) and
other good and valuable consideration paid by the Assignee
to the Manufacturers,1he receipt of which is hereby acknowl-
edger, as well as of the mutual covenants herein contained:

Secriox 1. BEach Manufacturer hereby assigns, transfers
and scis over unto the Assignee, its successors and assigns:

(a) All of its right, title and interest in and to the
Equipment and each unit thereof when and as severally
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delivered and accepted under the Conditional Sale
Agreement, and upon payment by the Assignee to the
Manufacturer of the amounts required to be paid under
Section 6 hereof with respect to such unit;

(b) All of its right, title and interest in and to the
Conditional Sale Agreement in respect of the Equip-
ment (except the rights to construet or cause to be
constructed and to deliver the Equipment and the
rights to receive the payments specified in subpara-
graphs (a) and (b) of the third paragraph of Article 3
thereof and in the final paragraph of Article 15
thereof) and the right to reimbursement for taxes as
provided in Article 4 of the Conditional Sale Agree-
ment, and in and to any and all amounts which may
be or become due or owing by the Company to the
Manufacturer under the Conditional Sale Agreement
on account of its indebtedness in respect of the aggre-
gate Purchase Price (as defined in the Conditional Sale
Agreement) of the Equipment and interest thereon,
and in and to any other sums becoming due from the
Company under the Conditional Sale Agreement, other
than those hereinabove excluded ; and

(¢) All of the Manufacturer’s rights (except as here-
in limited), powers, privileges and remedies under the
Conditional Sale Agreement

(without any recourse, however, against the Manufacturer
for or on account of the failure of the Company to make any
of the payments provided for in, or otherwise to comply
with, any of the provisions of the Conditional Sale Agree-
ment) ; provided, however, that this Assignment shall not
subject the Assignee to, or transfer, or pass, or in any way
affect or modify, the obligations of the Manufacturer to
construct or cause to be constructed and to deliver the
Equipment in accordance with the Conditional Sale Agree-
ment or in respect of its warranties and indemnities con-
tained in Articles 13 and 14 of the Conditional Sale Agree-
ment or relieve the Company from its obligations to the
Manufacturer under Articles 1, 2, 3, 4, 13, 14 and 15 of the
Conditional Sale Agrecment, it being understood and agreed
that, notwithstanding this Assignment, or any subsequent
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assigmnent pursuant to the provisions of Avticle 15 of the
Conditional Sale Agrecment, all obligations of the Manu-
facturer to the Company in respect of the Iquipment shall
be and remain enforceable by the Company, its suecussors
and assigny, against and only against the Manufacturer. In
furtheranve of the foregoing assignment and transfer, the
Manunfacturer hereby authorizes and empowers the As-
signee in the Assignee's own name, in the name of the
Assignee’s nominee, or in thie name of and a~ atiorney, here-
I irrevocahbly constifuted, for the Manufaclurer, to ask, de-
mand, sue for, colleet, receive and enforee any and all sums
1o whieh the Assignee is or may hecome entitled under this
Assignment and compliance by the Compuny with the terms
and agreements on its part to be performed under the Con-
ditional Sale Agrecement, but at the expense and liahility
and for ihe sole henefit of the Assignee.

Fach Manutacturer agrees that any amount payable to it
by the Company, whether pursuant to the Conditional Sale
Agrecment or otherwise, not hereby assigned to the As-
signee, shall not be secured by any lien or charge on any of
the units of Equipment.

Secriox 2, Bach Manufacturer covenanls and agrees
that . will cause the Equipment to be sold by such Manu-
facturer under the Conditional Sale Agreement 1o be con-
structed in full accordance with the Conditioual Sale Agree-
ment and will deliver the =ame upon compleiion to the (‘om-
pany in accordance with the provisions of the Conditional
Sale Agreement: and that, notwithstanding this Assign-
ment, it will perform and fully comply with each and all of
the covenauts and conditions of the ("ondilional Sale Agree-
ment set forth to be performed and complied with by it.
Each Manufacturer further covenants and agrees that it
will warraut to the Assignee and the Company that at the
time of delivery and aceeptance of each unit of the Equip-
ment sold by it, it had legal tifle to such unit and good and
lawful right to sell =uch unit and the title to such unit was
free of all elaims, liens, securily interests and other encum-
brauces of any nature exeept only the rights of the Company
under the Conditional Sale Agreement and as to units
manufactured by Pacifie Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971, be-
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tween Pacific Car and the Company and the Lease as of the
same date between the Company and Pacific Fruit Express
Company; and the Manufacturer further covenants and
agrees that it will defend such title against the demands of
all persons whomsoever based on claims originating prior
to the delivery of such unit by the Manufacturer under the
Conditional Sale Agrecment; all subject, however, to the
provisions of the Conditional Sale Agreement and the rights
of the Company thereunder. The Manufacturer will not de-
liver any of the Equipment to the Company until the filings
and recordations referred to in Article 21 of the Conditional
Sale Agreement have been effected, as to which fact Manu-
facturer and its counsel may rely upon advice of counsel
for the Company.

Secrion 3. Each Manufacturer covenants and agrees
with the Assignee that in any suit, proceeding or action
brought by the Assignee under the Conditional Sale Agree-
ment for any amount which may be due or owing by the
Company on account of its indebtedness in respect of the
aggregate Purchase Price of the Equipment and interest
thereon, and any other sums becoming due under the Condi-
tional Sale Agreement, or to enforce any provision of the
Conditional Sale Agreement, it will save, indemnify and
keep harmless the Assignee from and against all expense,
loss or damage suffered by reason of any defense, sef-off,
counterclaim or recoupment whatsoever of the Company
arising out of a breach by the Manufacturer of any obliga-
tion in respect of the Equipment, or the manufacture, con-
struction, delivery or warranty thereof, or under Articles 13
and 14 of the Conditional Sale Agrcement, or by reason of
any defense, set-off, counterclaim or recoupment whatso-
ever arising by reason of any other indebtedness or liability
at any time owing to the Company by the Manufacturer.
Any and all such obligations shall be and remain enforce-
able by the Company against and only against the Manu-
facturer and shall not be enforceable against the Assignee
or any party or parties in whom title to the Equipment, or
any unit thercof, or any of the rights of the Manufacturer
under the Conditional Sale Agreement, shall vest by reason
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of this assignment or of suecesgive assignients or trans-
fers. The Manufacturer shall have no liability under the
foregoing provisions of this Section 3 unless (a) the
Aussignee, in any such suif, proceeding or action by the
Axsignee, hereinabove deseribed, prompily moves or takes
other appropriate action on the basis of Article 15 of the
Couditional Sale Agrcement, {o strike any such defense,
set-olf, counterelaim or recoupment asserted by the Com-
pany and the cour! or other body having jurisdietion in
such suit, procecding or aclion denies »uch motion or other
action and aceepis such defense, sct-off, counierclaiin or
recoupment as a {riable issue in such suit, proceeding or
actinon, and (b) upon auy such denial and acceptance, the
Amsignee promptly notifies the Manufacturer of any such
defense, set-olf, counterclaim or recoupment asserted by the
Conipany and the Manufacturer is giveu the right by the
Assignee to compromise, settle or defend against, at its ex-
pense, such defense, set-off, counterclaim or recoupment.
The Manufacturer will indemnify, proteet and hold harm-
less the Assignee from and against any and all liability,
claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner imposed
upon or accruing against the Assignee or ils assigns be-
cause of the use in or about the construetion of the Equip-
ment, or any munit {hereof, of any design, system, process,
formula, article or material which infringes, or is claimed
to infringe, on any palent or other right, exeept for any
design, system, process or formula specified by the Com-
pany and not developed or purported to he developed hy
the Manufaciurer or any arlicle or material specified by
the Company and not manufactured by the Manafacturer.

Srerior 4. Fach Manufacturer will eause to be plainly,
distinetly, permanently and conspicuously marked on cach
side of each unit of the Equipment, at the time of delivery
thereof {o the Clompany, in letters not less than one inch
in height, the following legend:

“Owxed BY A Secured Panty UNpER A SecririTy AuRge-
MEXT I'nen Usper Tng Interstate ComMmercr Acot, Sec-
H
10N 20c?%,
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Secrion 5. Upon payment to a Manufacturer of an
amount equal to the Final Invoiced Purchase Price (as de-
fined in Article 3 of the Conditional Sale Agreement) and a
request of the Assignee, its successors or assigns, the
Manufacturer will execute any and all instruments which
may be nccessary or proper in order to discharge of record
the Conditional Sale Agreement or any other instrument
evidencing any interest of the Manufacturer therein or in
the Equipment.

Section 6. The Assignee, on each Closing Date fixed as
provided in Article 3 of the Conditional Sale Agreement
with respect to a Group of Equipment (as defined in said
Article 3) or as otherwise hereinafter set forth, shall pay
to each Manufacturer an amount equal to that portion of the
Purchase Price of such Group to be paid pursuant to sub-
paragraph (c¢) of the third paragraph of said Article 3
in respeet of units of Equipment of such Manufacturer
included in such Group, provided that there shall have
been delivered to the Assignee at least 3 business days
prior to such closing date, as provided in Article 15
of the Conditional Sale Agreement, the following documents,
in such number of counterparts or copies as may reasonably
be requested, in form and substance satisfactory to it and to
its special counsel :

(a) Bill of Sale from such Manufacturer to the As-
signee transferring to the Assignce title to the units of
the Equipment in such Group of such Manufacturer and
warranting to the Assignee and to the Company that
at the time of delivery to and acceptance by the
Company in accordance with the provisions of the Con-
ditional Sale Agreement the Manufacturer had legal
title to such units and good and lawful right to sell such
units and title to such units was free of all claims, liens,
security interests and other encumbrances of any nature
except only the rights of the Company under the
Condifional Sale Agreement and as to the units manu-
factured by Pacific Car, the rights of the Company
under the Lease Agreement dated as of May 1, 1971,
between Pacific Car and the Company and the Lease
of the same date between the Company and Pacific
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Fruit Express Company, and covenanting to defend
the title to such units against the demands of all per-
sons whomsoever based on claims originating prior to
the delivery of sueh unitz by such Manufacturer;

(b) Certificate or Uertificales of Acceptance signed
by an authorized representative of the Company
stating that the units of the Equipment of the Manu-
facturer in such Group have been delivered to the
Company in accordance with the Clonditional Sale
Agreement, have been inspected and accepted by him
ou behalf of the Company, conform to the Speeifica-
tions (as defined in the (londitional Sale Agreement)
applicable thereto and to all applicable Interstate Com-
merce (fommission reguirements and specifications,
and tu all standards recommended by the Association
of American Railroads, rcasouwably inferpreted as
being applieable to such equipment, and further staling
that there was plainly, distinetly, permanently and con-
spicuously marked on cach side of vach of such units at
the time of ifts acceptance, in letiers not less than one
inch in height, the following legend:

“Owxep By A Secorkr Party Uxper A Seounity
AireryveNT ey Uspvrer Tur INTERstaTE COMMERCE
Act, SECTION 2007,

(¢) Invoice of cach Manufacturer for the units of
the Equipment in such Group accompanied by or hav-
ing endorsed thercon a cortification by the Clompany
as to the correetness of the prices of such units as set
forth in said invoice;

(d4) An opinion of Messrs. Cravath, Swaine & Moore,
acting as special counsel for the Assignee and the
Invesiors nanied in the Finance Agreement, dated
as of =uch Closing Dafe, stating {hat (i) the Fiuanee
Agreentent. assuming due authorizaiion, exveution and
delivery by =uch Investorz, has been duly authorized,
excented und delivered and is a legal, valid and binding
insirument, (it) the Couditional Sale Agrecinent has
been duly authorized, cxecuted and delivered by the
Company and the Manufaciurers and is a legal, valid
and hinding instrument enforecable against the Com-
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pany and the Manufacturers in accordance with its
terms, (iii) this Assignment has been duly authorized,
executed and delivered by the Manufacturers and the
Assignee and is a legal, valid and binding instrument,
(iv) the Assignee is vested with all the rights, titles,
interests, powers and privileges purported to be as-
signed to it by this Assignment, (v) security title to
the units of the Equipment in such Group is validly
vested in the Assignee and such units, at the time of
delivery thercof to the Company, were free from all
claims, liens, security interests and other encumbrances
(other than those created by the Conditional Sale
Agreement), (vi) no approval of the Interstate Com-
merce Commission or any other governmental author-
ity is necessary for the valid execution and delivery of
the Finance Agreement, the Conditional Sale Agree-
ment or this Assignment, or if any such authority is
necessary, it has been obtained, (vii) the Conditional
Sale Agreement and this Assignment have been duly
filed and recorded with the Interstate Commerce Com-
mission in accordance with Section 20c of the Interstate
Commerce Act and no other filing or recordation is
necessary for the protection of the rights of the As-
signee in any state of the United States of America or
in the Distriet of Columbia and (viii) registration of
the Conditional Sale Agreement, this Assignment or
the ceriificates of interest delivered pursuant to the
Finance Agreement is not required under the Securi-
ties Act of 1933, as amended, and qualification of an
indenture with respect thereto is not required under
the Trust Indenture Act of 1939, as amended ; and such
opinion shall also cover such other matters as may
reasonably be requested by the Assignee or such In-
vestors;

(e) An opinion of counsel for the Company, dated
as of such Closing Date, to the effect set forth in claunses
(i), (ii), (iii), (v), (vi) and (vii) of subparagraph (d)
of this Scction 6 and stating that the Company is a duly
organized and existing corporation in good standing
under the laws of the State of Utah, its state of incor-
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poration, and has the power and authority to own its
properties and 1o carry on its business as now con-
duected;

(1 Im respeet of the Closing Date relating to the
inifial settlement for Bguipment under this Seetion 6,
an opinion of counsel for each Manufacturer, dated as
of such Closing Dafe, stating fhat (i) the Manufac-
furer is a duly organized and exisiing corporalion in
gowd stauding under the laws of the jurisdiction of its
ineorporation and has the power and authority {0 own
ils properties and Lo carry on its business as now con-
duected, (ii) the Conditional Sale Agreement has heen
duly anthorized, exceuted and delivered by the Manu-
facturer and ix a valid instrument binding upon and
enforceable against the Manufaciurer in accordance
with ils terms, (iit) this Assigument has been duly
authorized, exveuted and delivered by the Manufac-
furer and i8 a valid instrument binding upon and en-
forecable against the Manufacturer in aceordance with
its terme, and (iv) the A=signee is vested widh all the
rights, title and interesis and powers, privileges and
remedies of the Manufacturer in and to the Condi-
tional Sale Agrecement purported fo he assigned lo
the Assignece by this Assigument; and in respeet of
cach Closing Date, an opinion of counsel for the
Mauufacturer, dated as of such Closing Date, re-
affirming the opinion of such eounxel delivered in re-
speet of the initial Cloxing Dafe and stating that title
to the units of Faquipment in such Group is validly
vested in the Assignee, and that sueh units, at the time
of delivery thereof to the Company in accordanee with
the provisions of the Condilional Sale Agrecment, were
free of all eluims, liens, seeurify interest= and other
cncubrauces except ouly the rights of the Company
under the Conditioual Sale Agreement and, as to the
units manufactured by Pacific Clar, the righix of the
Company uunder the lease Agreement daled as of
May 1, 1971, between Paeifie Car and the Clompany,
and the Leasc of the same date between the Company
aud Pacific Fruit Express Company;
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(g) Unless payment of the amount payable pursuant
to subparagraph (a) of the third paragraph of Article
3 of the Conditional Sale Agrecment shall be made by
the Assignee with funds furnished to it for that pur-
posc by the Company, the receipt from the Manufac-
turer for such payment.

In giving the opinions specified in subparagraphs (&)
(e) and (f) of the first paragraph of this Secetion 6, counsel
may qualify any opinion, to the effect that any agreement
is enforceable in accordance with its terms, by a general
reference to limitations as to enforceability imposed by
bankruptey, insolvency, reorganization, moratorium or
other laws affecting the enforcement of creditors’ rights
generally. Any opinion delivered hereunder after the Clos-
ing Date relating to the initial settlement for Equipment
under this Section 6 may state that counsel signing such
opinion reaffirms any statement contained in any opinion
of the same counsel theretofore delivered hereunder with-
out repeating the substance of such carlier opinion. In giv-
ing the opinion specified in said subparagraph (d), counsel
may rely, as to the anthorization, execution and delivery by
each Manufacturer of the documents cxecuted by such
Manufacturer, and to title to the units of Equipment of such
Manufacturer at the time of delivery thercof under the
Conditional Sale Agreement, on the opinion of counscl
for such Manufacturer, and as to any matters governed by
the law of any jurisdiction other than New York and the
United States, on the opinion of counsel for such Manu-
facturer or the opinion of counsel for the Company as to
such matters.

The obligation of the Assignee hereunder to make pay-
ments on each Closing Date is hereby expressly conditioned
upon the prior receipt by the Assignee, as provided in the
Finance Agreement, of all the funds to be furnished to the
Assignee by the various parties to the Finance Agreement
with respect to such Closing Date; and, in the event of
failure of any such party to furnish any such funds with
respect thereto, such Closing Date shall be postponed for
four business days. To the extent that the Company shall
pay or cause to be paid to the Assignee, in accordance with
the Finance Agreement, any amount or amounts on account
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of the Purchase Price of the Fquipment to be scttled for on
such Closing Date, the Company shall be relieved of its
indebtedness in respeet of the Purchase Price of the Equip-
went under subparagraph (c) of the third paragraph of
Article 3 of the Conditional Sale Agreement to the extent of
the amount or amounts so paid by the Company. By any
such payment, however, the Company shall not acquire any
rights under this Assignment,

It is understood and agreed that the Assignue shall not
be required {o make (i) any payment in respect of any
units of the Equipment excluded from the Conditional Sale
Agreement pursuant to Article 2 thereof or (ii) any pay-
ment under this Section 6 at any time while an Event of
Default, or any event which with the lapse of time and/or
demand provided for in the Conditional Sale Agreement
shall constitute an cvent of default, shall he subsisiing
under the Coudifional Sale Agreement. It is also under-
stood and agreed that, anything herein to the contrary
notwithstanding, the Assignee hereunder shall not be obli-
gated to make payment to any Manufacturer except out of
funds furnished to it pursuant to the Finance Agreement.

Section 7. The Assignee may assign all or any of its
rights under the Conditional Sale Agreement, including
the right to receive any payment due or to become due to
it from the Company thercunder. In the event of any such
assignment, any such subsequent or successive assignee or
assignees shall, to the extent of such assignment, enjoy all
the rights and privileges and he subjeet to all the obligations
of the Assignee hereunder. Tn compliance with Article 23
of the Conditional Sale Agreement the address of ihe
Assignee for purposes of notices and payments is The Chase
Manhaitan Bank, (N.A.), Corporate Trust Adminiztration,
1 Chase Manhattan Plaza, New York, New York 10015 or
such other address as the Assignee shall have furnished in
writing to the Company.

Secrinx 8. Kach Manufacturer hereby:

(a) represents and warrants to the Assignee, its sue-
cessors and assigns, that the Condilional Sale Agree-
ment was duly authorized by it and lawfully cxeeuted
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and delivered by it for a valid consideration, and that
assuming valid authorization, execution and delivery by
the Company, the Conditional Sale Agreement is, in so
far as the Manufacturer is concerned, a valid and exist-
ing agreement binding upon the Manufacturer and the
Company in accordance with its terms and that it is now
in force without amendment thereto; and

(b) representsand warrants to the Assignee, its suec-
cessors and assigns, that as of its execution and delivery
of this Assignment all of its right, fitle and interest in
and to the Conditional Sale Agreement was free of all
claims, liens, security intercsts and other encum-
brances whatsoever; and

(¢) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee
or its successors or assigns, make, execute and decliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things as
may be necessary and appropriate in the premises to
give effect to the provisions hereinabove set forth and
more perfectly to confirm the rights, titles and interests
hereby assigned and transferred to the Assignee or
intended so to be.

Section 9. This Assignment may be executed in any
number of counterparts, each of which so executed shall be
deemed to be an original, and such counterparts together
shall constitute but one and the same instrument, which
shall be sufficiently evidenced by any such original counter-
part. The Assignee agrees to deliver one of such counter-
parts, or a certified copy thereof, to the Company. Although
this Assignment is dated for convenience as of May 1, 1971,
the actual date or dates of execution hereof by the parties
hercto is or are respectively, the date or dates stated in
the acknowledgments hereto annexed.

Sectiox 10. The terms of this Assignment and the rights
and obligations hercunder shall be governed by the laws of
the State of New York; provided, however, that the parties
shall be entitled to all rights conferred by 'Section 20c of the



13

Interstate Commerce Aet, and {o the recording provisions
of any other statutes pursuant {o which this Agreement may
he recorded.

Iy Witxess Wierror, the parties hereto, cach pursuant
to due corporale authoritly, have eaused this instrument to
be execuled in their respeelive corporate names by duly
authorized officers, or representatives, and their respeetive
corporate seals to be hercunto affixed and duly aftested, all
as of the date first above written.

GexeralL Erectric Company

Altest: Vice President

Secretary

GuxpERrson, INc.

Atlest: Vice President

Secrelary

InTERNATIONAL CaR COMPANY
(Division of Inlernational Rameo, lue.)

Attest: Divistonal President

Secretary
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Paorric Car anp Founbry CoMPANY

By (it e
Vice President
Attest
Secretary
Urniox Paorric Moror FreleaT CoMPANY
By e
Vice President
Attest
Secretary

TaE DArBY PrODUCTS OF STEEL PLATE
CORPORATION
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Tre Cuase Maxiarray Baxg,
(National Associati

By ...... Jf"///

Vice President

Attest:

----------------------------

Asst. Secretary
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STATE OF .
CouxTy oF 88

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Pacrric Car aND Founpry CompaNy, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF .
Couxry OF 88,

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of GenNERAL ELEcTRIC CoMPANY, that one of the seals
affixed to the foregoing instrument is the corporate seal
of said corporation, that said instroment was signed and
sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
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STATE OF

S8
CuuNTY OF

On this day of , before me person-
ally appeared , to me personally kuown, who,

heing by me duly sworn, =ays that he is a Vice President of
Guxnrrsow, Txe., that one of the seals affixed to the forego-
ing instrumend is the corporate seal of #aid eorporation, that
said instrument was signed and sealed on behalf of said
corporation by anthorify of its Board of Directors and he
acknowledged that the exeeution of the foregoing instru-
ment was the free aet and deed of said corporation.

Notary Public

Srtate oF NEw Yoirk
(‘'ovsty or inie

On this day of , before me person-
ally appeared Kanu 8. Lone, to me personally known,
who, being hy me duly sworn, says that he is a Presi-
dent of IxrterxaTioNal Car Clompaxy (Division of Inter-
national Raineo, Inc.) that one of the seals affixed
to the foregoing instrument is the corporate scal of
said corporation, thal said insfrument was signed and
scaled on hehalf of maid eorporation by authorily of its
Board of Directors and he acknowledged that the execulion
of the foregoing instrument was the free aet and deed of
said corporation.

Notary Public
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STaTE OF .
Couxty oF 58.

On this day of , before me person-
ally appeared , to me personally known,

who, being by me duly sworn, says that he is a Vice Presi-
dent of Untox Paciric Moror FreieET CoMPANY, that one of
the seals affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its
Board of Directors and he acknowledged that the execution
of the foregoing instrument was the free act and deed of
said corporation.

Notary Public

STATE OF #H2sss
COUNTY OF i avde 77

8S.:

On this étﬁ‘ day of
ally appeared/.\. to me personally known,
who, being by dul@/sword{ says that he is President of
Tak Darsy Propucts oF STEEL PLATE CorporaTION, that one
of the scals affixed to the foregoing instrument is the corpo-
rate seal of said corporation, that said instrument was
signed and sealed on behalf of said corporation by author-
ity of its Board of Directors and he acknowledged ithat the
execution of the foregoing instrument was the free act and

dced of said corporation. ?/
z % ’% otary Public

W;'l‘n::l T TR LTS .
T A {1 [ ' '-57-4

, before me person-
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STATE OF //{
CousTY 0354 //,"‘(

On this 12¢h  day of aupuab /?T/, before me person-
ully appeared g, . HOWARD , to me personally known,
who, being by me duly sworn, says that he is a Vice Presi-
dent of Toe Ciars Maxnarraxy Bavg, (N.AL), that one of
the scals aflixed to the foregoing instrument is the corporate
seal of said corporation, that said instrumenl was signed
and scaled on behalf of said corporation by authority of its

Board of Directors and he acknowledged that the execution
of the foregoing instrmment was the free act and deed of

said corporation. .
m SM—'

Nota ublic
ll'l"l T TN ]
hciery, T2, Sl ol %W Yok
h'n. RN |
ULrI|IfI.I| IR New York Sounly

Ceiru e wa LYot Wat o 3G, 1073




20

ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT

Receipt of a signed copy of, and due notice of the assign-
ment made by, the foregoing Agreement and Assignment, is
hereby acknowledged.

Uxion PAGIDRAILRO CoMPpANY
By /. /@'/L .......
Vice President

Dated as of May 1, 1971. -



